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STATE OF NEW YORK

6840

2021- 2022 Regul ar Sessi ons

| N SENATE

May 19, 2021

Introduced by Sen. KAM NSKY -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Hi gher Education

AN ACT to anend the education law and the public health law, in relation
to professional msconduct by physicians, physician's assistants and
specialist's assistants

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 28 of section 6530 of the -education law, as
added by chapter 606 of the |aws of 1991, is anmended and a new subdi vi -
sion 51 is added to read as foll ows:

28. Failing to respond within [+hi+ty] ten days to witten comuni-
cations fromthe department of health and to nake avail abl e any rel evant
records wth respect to an inquiry or conplaint about the |icensee's
prof essi onal m sconduct. The period of [thi+ty] ten days shall comence
on the date when such conmunication was delivered personally to the
licensee. If the communication is sent fromthe departnment of health by

registered or certified mail, wth return receipt requested, to the
address appearing in the last registration, the period of [thirty] ten
days shall comence on the date of delivery to the licensee, as indi-

cated by the return receipt;

51. Except when shown to be nmedically appropriate, repeated acts of
clearly excessive or inappropriate prescribing, furnishing, dispensing,
or administering of controlled substances or treatnent.

8§ 2. Section 6532 of the education |aw, as added by chapter 606 of the
laws of 1991, is anended to read as fol |l ows:

8§ 6532. Enforcenent, administration and interpretation of this arti-
cle. The board [ef] for professional nedical conduct and the departnent
of health shall enforce, adm nister and interpret this article. Before
i ssuing a declaratory ruling pursuant to section two hundred four of the
state adm nistrative procedure act with respect to this article, the
departnent of health shall fully consult with the department of educa-
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concerning this article.

8 3. Subdivision 4 of section 206 of the public health law, as anmended
by chapter 602 of the laws of 2007, is anended to read as follows:

4. The conm ssioner may:

(a) issue subpoenas, conpel the attendance of w tnesses and conpe
themto testify in any matter or proceedi ng before [hin the conm ssion-

er, and may also require a witness to attend and give testinony in a
county where [he] the witness resides or has a place of business w thout
t he paynent of any fees;

(b) require, in witing, the production of any and all relevant docu-
nents in the possession or control of an individual or entity subject to
an investigation or inquiry under this chapter. Unless a shorter periaod
is specified in such witing, as determned for good cause by the
comm ssioner, the required docunents shall be produced no later than ten
days after the delivery of the witing. Failure by the subject individ-
ual or entity to produce to the departnent the required docunents wthin
the ten day or otherw se specified period shall be a violation or fail-
ure within the meaning of paragraph (d) of this subdivision. Each addi-
tional day of non-production shall be a separate violation or failure;

(c) annul or nodify an order, regulation, by-law or ordi nance of a
| ocal board of health concerning a matter which in his judgnment affects
the public health beyond the territory over which such |ocal board of
heal th has jurisdiction

[s5] (d) assess any penalty prescribed for a violation of or a fail-
ure to conply with any term or provision of this chapter or of any
| awful notice, order or regulation pursuant thereto, not exceeding two
thousand dollars for every such violation or failure, which penalty may
be assessed after a hearing or an opportunity to be heard;

[)] (e) assess civil penalties against a public water system which
provides water to the public for human consunption through pipes or
ot her constructed conveyances, as further defined in the state sanitary
code or, in the case of mass gatherings, the person who holds or
pronotes the mass gathering as defined in subdivision five of section
two hundred twenty-five of this article not to exceed twenty-five thou-
sand dol |l ars per day, for each violation of or failure to conply wth
any termor provision of the state sanitary code as it relates to public
water systens that serve a popul ation of five thousand or nobre persons
or any mass gatherings, which penalty nay be assessed after a hearing or
an opportunity to be heard; and

(f) seek to obtain a warrant based on probable cause that a licensee
has committed professional msconduct or a crine froma judicial officer
authorized to issue a warrant. Such warrant shall authorize the conm s-
sioner _and any person authorized by the conmm ssioner to have the author-
ity to inspect all grounds, erections, vehicles, structures, apartnents,
buil dings, places and the contents therein and to renove any books,
records, papers, docunents, conputers, electronic devices and other
physi cal obj ects.

8 4. Subparagraphs (i) and (ii) of paragraph (d) of subdivision 10 of
section 230 of the public health law, as anmended by chapter 477 of the
| aws of 2008, are anmended to read as follows:

(i) A copy of the charges and the notice of the hearing shall be
served on the licensee either: (A) personally [by—theboeard] at |east
thirty days before the heari ng[ —H—personal—serv-ce—canhot—be—nnde
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1. (B) by registered or
certified muil to the licensee's [last—krowa] current residential or

practice address [by—+the—board] nuiled at least fifteen days before the
hearing; (C) by registered or certified mail to the |icensee's nost
recent mmiling address pursuant to section sixty-five hundred two of the
education law or the licensee's nbst recent nmamiling address on file with
the departnent of education pursuant to the notification requirenent set
forth in subdivision five of such section, mailed at least forty-five
days before the hearing; or (D) by first class mail to an attorney,
licensed to practice in the state, who has appeared on behalf of the
licensee and who has been provided with witten authorization of the
licensee to accept service, mailed at least thirty days before the hear-
ing.

(ii) The charges shall be nmade public, consistent wth subparagraph
(iv) of paragraph (a) of this subdivision, [#ae—-earier—thanfivebusi—
ness—days] immediately after they are served, and the charges shall be
acconpanied by a statenent advising the licensee that such publication
will occur; [p#ev%ded——he%e#e#——%hap] charges may be made public ime-
di ately upon issuance of the commr ssioner's order in the case of summary
action taken pursuant to subdivision twelve of this section and no prior
notification of such publication need be nade to the |icensee.

8§ 5. Paragraph (a) of subdivision 12 of section 230 of the public
health | aw, as anended by chapter 477 of the laws of 2008, is anmended to
read as foll ows:

(a) Whenever the commi ssioner, (i) after being presented with infornma-
tion indicating that a licensee is causing, engaging in or naintaining a
condition or activity which has resulted in the transmission or
suspected transmission, or is |likely to lead to the transm ssion, of
comuni cabl e di sease as defined in the state sanitary code or H V/ AIDS
by the state and/or a local health departnent and if in the conm ssion-
er's opinion it would be prejudicial to the interests of the people to
delay action wuntil an opportunity for a hearing can be provided in
accordance with the prehearing and hearing provisions of this section;
[e+] (ii) after being presented wth information indicating that a
licensee is engaging in excessive or inappropriate prescribing, furnish-
ing, dispensing, or administering of controlled substances or treatnent,
which in the conmissioner's opinion presents a risk to the health of the
people and that therefore appears to be prejudicial to the interests of
the people to delay action until an opportunity for a hearing can be
provided in accordance with the prehearing and hearing provisions of
this section; or (iii) after an investigation and a recomendati on by a
comm ttee on professional conduct of the state board for professional
medi cal conduct, based upon a determination that a licensee is causing,
engaging in or maintaining a condition or activity which in the conms-
sioner's opinion constitutes an inmmnent danger to the health of the
people, and that it therefore appears to be prejudicial to the interests
of the people to delay action until an opportunity for a hearing can be
provided in accordance wth the prehearing and hearing provisions of
this section; the conmmssioner nmay order the |licensee, by witten
notice, to discontinue such dangerous condition or activity or take
certain action i mediately and for a period of [#srety] one hundred
twenty days fromthe date of service of the order. Wthin ten days from
the date of service of the said order, the state board for professiona
nmedi cal conduct shall comrence and regularly schedule such hearing
proceedi ngs as required by this section, provided, however, that the
hearing shall be conpleted within [srety] one hundred twenty days of
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the date of service of the order. To the extent that the issue of inm-
nent danger can be proven w thout the attorney representing the office
of professional nmedical conduct putting inits entire case, the conmt-
tee of the board shall first determ ne whether by a preponderance of the
evi dence the |icensee is causing, engaging in or nmaintaining a condition
or activity which constitutes an imminent danger to the health of the
people. The attorney representing the office of professional nedical
conduct shall have the burden of going forward and proving by a prepon-
derance of the evidence that the licensee's condition, activity or prac-
tice constitutes an i mm nent danger to the health of the people. The
licensee shall have an opportunity to be heard and to present proof.
When both the office and the |icensee have conpleted their cases wth
respect to the question of immnent danger, the committee shall pronptly
make a recommendation to the conmissioner on the issue of inmminent
danger and determ ne whether the summary order should be left in effect,
nmodi fi ed or vacated, and continue the hearing on all the remaining
charges, if any, in accordance with paragraph (f) of subdivision ten of
this section. Wthin ten days of the comittee's reconmendation, the
comm ssioner shall determine whether or not to adopt the commttee's
reconmendations, in whole or in part, and shall leave in effect, nodify
or vacate his sumary order. The state board for professional nedica
conduct shall make every reasonable effort to avoid any delay in
conpleting and determ ning such proceedings. If, at the conclusion of
the hearing, (i) the hearing conmttee of the board finds the |icensee
guilty of one or nore of the charges which are the basis for the summary
order, (ii) the hearing commttee determnes that the sumary order
continue, and (iii) the [rirety] one hundred twenty day term of the
order has not expired, the summary order shall remain in full force and
effect until a final decision has been rendered by the conmittee or, if
review is sought, by the administrative review board. A sumary order
shal | be public upon issuance.

8 6. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.




