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STATE OF NEW YORK
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2021- 2022 Regul ar Sessi ons

| N SENATE

March 9, 2021

I ntroduced by Sen. GOUNARDES -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Judiciary

AN ACT to anend the civil practice law and rules and the executive | aw,
inrelation to jury awards for unlawful discrinmnatory practices
relating to enpl oynent

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision (a) of rule 4404 of the civil practice |law and
rules, such rule as renunbered by chapter 315 of the laws of 1962, is
amended to read as foll ows:

(a) Motion after trial where jury required. After a trial of a cause
of action or issue triable of right by a jury, upon the notion of any
party or on its own initiative, the court may set aside a verdict or any
j udgnent entered thereon and direct that judgnment be entered in favor of
a party entitled to judgnent as a natter of lawor it may order a new
trial of a cause of action or separable issue where the verdict is
contrary to the weight of the evidence, in the interest of justice or
where the jury cannot agree after being kept together for as long as is
deened reasonabl e by the court. No court shall order a new trial on the
ground that the jury award was excessive, or otherwi se act to reduce the
jury's award in a case involving an unlawful discrimnatory practice
under section two hundred ninety-six of the executive law relating to
enpl oynment, including a claim by a non-enployee under section two
hundred ni nety-six-d of the executive law, without fully satisfying the
pertinent standards set forth in paragraph two of subdivision (c) of
section fifty-five hundred one of this chapter and paragraph (b) of
subdivision nine of section two hundred ninety-seven of the executive
| aw.

8§ 2. Subdivision (c) of section 5501 of the civil practice law and
rul es, as anended by chapter 474 of the laws of 1997, is anended to read
as follows:

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(c) Appellate division. 1. The appellate division shall review ques-
tions of |law and questions of fact on an appeal from a judgnent or order
of a court of original instance and on an appeal froman order of the
supreme court, a county court or an appellate termdetermning an
appeal . The notice of appeal froman order directing summary judgnent,
or directing judgnent on a notion addressed to the pleadings, shall be
deened to specify a judgnent upon said order entered after service of
the notice of appeal and before entry of the order of the appellate
court upon such appeal, w thout however affecting the taxation of costs
upon the appeal. In reviewing a noney judgnment in an action in which an
item zed verdict is required by rule forty-one hundred eleven of this
chapter in which it is contended that the award i s excessive or inade-
quate and that a new trial should have been granted unless a stipulation
is entered to a different award, the appellate division shall deternine
that an award is excessive or inadequate if it deviates materially from
what woul d be reasonabl e conpensation..

2. \Where an award is nmade by a jury for any danages in a case involv-
ing an unlawful discrimnatory practice under section two hundred nine-
ty-six of the executive lawrelating to enploynent, including a claimby
a non- enpl oyee under section two hundred ninety-six-d of the executive
law, the jury's verdict is presuned to be correct and entitled to
substantial deference. Any such award shall not be disturbed unless the
court finds that the proponent has proven by clear and convincing
evidence that the verdict conpels the conclusion that the jury was
influenced by partiality, prejudice, mstake or corruption, and remtti-
tur or additur is necessary to avoid a conplete mscarriage of justice.
In maki ng such determination, the court shall not substitute its judg-
nment for the jury's, shall give primary weight to the renedial purpose
of the law, and shall not limt any award by inclusion in or exclusion
from any category of case or by using any characterizations of other
damage awards. In review ng any such verdict in any case filed after the
effective date of this paragraph, the court shall not be bound by any
precedent which utilized the concept of nmaterial deviation from what
woul d be reasonabl e conpensation, or a judge's personal know edge or
experiences from prior cases. The evidence shall be reviewed in the
light npst favorable to sustaining the verdict. A court should exercise
its authority to order a remttitur or additur only in the npst excep-
tional of circunstances.

8§ 3. Subdivision 9 of section 297 of the executive law, as separately
anended by chapter 160 of the laws of 2019 and chapter 236 of the | aws
of 2020, is anended to read as foll ows:

9. (a) Any person claimng to be aggrieved by an unlawful discrinna-
tory practice shall have a cause of action in any court of appropriate
jurisdiction for damages, including, in cases of enploynent discrim-
nation related to private enployers and housing discrimnation only,
puni tive danages, and such other renedi es as may be appropriate, includ-
ing any civil fines and penalties provided in subdivision four of this
section, wunless such person had filed a conpl aint hereunder or with any
| ocal commi ssion on human rights, or with the superintendent pursuant to
the provisions of section two hundred ninety-six-a of this [ehaptesr]
article, provided that, where the division has dism ssed such conpl ai nt
on the grounds of adninistrative conveni ence, on the grounds of wuntine-
liness, or on the grounds that the election of renedies is annulled,
such person shall maintain all rights to bring suit as if no conplaint
had been filed with the division. At any tine prior to a hearing before
a hearing exam ner, a person who has a conpl aint pending at the division
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may request that the division dismss the conplaint and annul his or her
el ection of renedies so that the human rights law claimnmy be pursued
in court, and the division may, upon such request, dismiss the conplaint
on the grounds that such person's election of an adm nistrative renedy
is annull ed. Notwi t hstandi ng subdivision (a) of section two hundred four
of the civil practice law and rules, if a conplaint is so annulled by
the division, wupon the request of the party bringing such conpl aint
before the division, such party's rights to bring such cause of action
before a court of appropriate jurisdiction shall be limted by the stat-
ute of Ilimtations in effect in such court at the tinme the conplaint was
initially filed with the division. Any party to a housing discrimnation
complaint shall have the right within twenty days following a determ -
nati on of probabl e cause pursuant to subdivision two of this section to
elect to have an action comenced in a civil court, and an attorney
representing the division of human rights will be appointed to present
the conplaint 1in court, or, with the consent of the division, the case
may be presented by conplainant's attorney. A conmplaint filed by the
equal enpl oynent opportunity conmmission to conply with the requirenents
of 42 USC 2000e-5(c) and 42 USC 12117(a) and 29 USC 633(b) shall not
constitute the filing of a conplaint within the neaning of this subdivi-
sion. No person who has initiated any action in a court of conpetent
jurisdiction or who has an action pending before any adninistrative
agency under any other |law of the state based upon an act which woul d be
an unlawful discrimnatory practice under this article, may file a
conmplaint with respect to the same grievance under this section or under
section two hundred ninety-six-a of this article. In cases of housing
discrinmnation only, a person whose conpl aint has been dism ssed by the
division after investigation for lack of jurisdiction or |ack of proba-
ble cause mmy file the same cause of action in a court of appropriate
jurisdiction pursuant to this section, unless judicial review of such
di smissal has been sought pursuant to section two hundred ninety-eight
of this article.

(b) A verdict involving an unlawful discrimnatory practice under
section two hundred ninety-six of this article relating to enpl oynent,
including a claimby a non-enployee under section two hundred ninety-
six-d of this article, shall not be subject to remttitur or additur, or
granting of a notion for newtrial on the ground that the verdict was
excessive or inadequate, or otherw se reduced or increased, unless the
court finds that the party seeking remttitur or additur has nade a
clear and convincing showi ng that conpels the conclusion that the jury
was influenced by partiality, prejudice, mstake or corruption and that
remttitur or additur is necessary to avoid a conplete mscarriage of
justice. In making such deternmination, a jury verdict shall be presuned
to be correct and entitled to substantial deference. The court shall not
substitute its judgnent for the jury's, shall give primary weight to the
renedi al purpose of the law, and shall not linmt any award by inclusion
in_ or exclusion fromany category of case or any characterizations of
ot her damage awards. In reviewing any verdict in any case filed after
the effective date of this paragraph, the court shall not be bound by
any precedent which utilized the concept of material deviation from what
woul d be reasonabl e conpensation. A court should exercise its authority
to order a renmittitur or additur only in the npst exceptional of circum
stances. This provision is substantive in nature, as opposed to proce-
dural, and shall be so applied in any enploynent discrinnation action
under this article, regardless of forum

8 4. This act shall take effect inmediately.




