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2021- 2022 Regul ar Sessi ons

| N SENATE

March 8, 2021

Introduced by Sens. SANDERS, KAVANAGH, SALAZAR, SKOUFIS -- read tw ce
and ordered printed, and when printed to be conmitted to the Cormittee
on Judiciary -- conmittee discharged, bill amended, ordered reprinted
as amended and reconmitted to said committee

AN ACT to anend the civil practice law and rules, the general obli-
gations law, the real property actions and proceedings |aw, and the
real property law, in relation to the rights of parties involved in
forecl osure actions

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "Forecl osure Process Abuse Prevention Act".

§ 2. Section 203 of the civil practice law and rules is anended by
addi ng a new subdi vision (h) to read as foll ows:

(h) darification. Once a cause of action upon an instrunent described
under subdivision four of section two hundred thirteen of this article
has accrued, no party may unilaterally waive, postpone, cancel, or reset
the accrual thereof, or otherwi se effectuate a unilateral extension of
the limtations period prescribed by lawto interpose the claim unless
expressly permitted by |aw

8§ 3. The civil practice law and rules is amended by adding a new
section 205-a to read as foll ows:

8 205-a. Ternination of specific actions related to real property.
(a) If an action upon an instrunent described under subdivision four of
section two hundred thirteen of this article is tinely commenced and is
termnated in any other manner than by a voluntary discontinuance, a
failure to obtain personal jurisdiction over the defendant, a disnissal
of the conplaint for any formof neglect, including, but not limted to,
those specified in subdivision (c) of section thirty-two hundred
fifteen, rules thirty-two hundred sixteen and thirty-four hundred four
of this chapter, or sections 202.27 and 202.48 of part twd hundred of

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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title twenty-two of the New York state codes, rules and regul ations, or
a final judgnent upon the nerits, the original plaintiff, or, if the
original plaintiff dies, and the cause of action survives, his or her
executor or administrator, may commence a new action upon the sane tran-
saction or occurrence or series of transactions or occurrences within
six nonths after the term nation provided that the new action would have
been tinely comenced wthin the applicabl e limtations peri od
prescribed by law at the tinme of commencenent of the prior action and
that service upon the original defendant is effected wthin such six-
nonth period. Were a dismissal is one for any formof neglect. the
judge shall set forth on the record either the specific law,  rule or
code formng the basis for dismssal or, in the alternative, the conduct
constituting the neglect, which conduct shall denpbnstrate a genera
pattern of delay in proceeding with the litigation. For purposes of this
subdi vi si on:

1. an assignee of the plaintiff shall not be deened the plaintiff,
unless acting on behalf or asserting the rights of the original plain-
tiff; and

2. in no event shall the plaintiff receive nore than one six-nonth
ext ensi on under this subdivision.

(b) Were the defendant has served an answer and the action upon an
instrunment described under subdivision four of section two hundred thir-
teen of this article is termnated in any manner, and a new action upon
the sane transaction or occurrence or series of transactions or occur-
rences is comenced by the original plaintiff or a successor in interest
or assignee of the original plaintiff, the assertion of any cause of
action or defense by the defendant in the new action shall be tinely if
it was tinely asserted in the prior action.

8 4. Section 206 of the civil practice law and rules is anended by
addi ng a new subdivision (e) to read as foll ows:

(e) Based on standardized nortgage instrunents. In an action to fore-
cl ose upon any uniformor nodel nobrtgage instrunment securing real prop-
erty or any interest therein, as adopted by the federal national nort-
gage association (Fannie Mae), federal hone |oan nobrtgage corporation
(Freddie Mac), or U S. Departnent of Housing and Urban Devel opnent. the
tine within which the action nust be commenced and the claim interposed
shall be conputed fromthe tinme the right to denand i nmedi ate paynent in
full of all sunms so secured thereby nay be exercised.

8§ 5. Section 306-b of the civil practice |aw and rul es, as anended by
chapter 473 of the laws of 2011, is anended to read as follows:

§ 306-b. Service of the summopns and conplaint, sumbns wth notice,
third-party sumons and conplaint, or petition with a notice of petition
or order to show cause. Service of the summons and conpl ai nt, sunmons
with notice, third-party sutmmons and conplaint, or petition with a
notice of petition or order to show cause shall be made within one
hundred twenty days after the comencenent of the action or proceeding,
provided that in an action or proceedi ng, except a proceedi ng conmenced
under the election |aw, where the applicable statute of Ilimtations is
four months or less, service shall be nade not later than fifteen days
after the date on which the applicable statute of limtations expires.
If service is not made upon a defendant within the tine provided in this
section, the court, upon notion, shall dismss the action wthout preju-
dice as to that defendant, or upon good cause shown or in the interest
of justice, extend the tinme for service. In an action based upon an
instrunment described under subdivision four of section two hundred thir-
teen of this chapter, a notion to extend the tine for service of a
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def endant under this section shall be denied as untinely if it is nade
after the entry of any order or judgnent of dism ssal.

8 6. Section 2001 of the civil practice |law and rul es, as amended by
chapter 529 of the laws of 2007, is amended to read as foll ows:

8§ 2001. M stakes, om ssions, defects and irregularities. (a) At any
stage of an action, including the filing of a sumons with notice,
summons and conpl aint or petition to comrence an action, the court nay
permt a mstake, om ssion, defect or irregularity, including the fail-
ure to purchase or acquire an index nunber or other mstake in the
filing process, to be corrected, upon such terns as nmay be just, or, if
a substantial right of a party is not prejudiced, the m stake, om ssion,
defect or irregularity shall be disregarded, provided that any applica-
ble fees shall be paid.

(b) The court shall not disregard or permt a mstake, om ssion,
defect or irreqularity arising fromthe failure of a |ender, an assignee
or a nortgage loan servicer to strictly conply wth sections thirteen
hundred one, thirteen hundred two, thirteen hundred three, thirteen
hundred four or thirteen hundred six of the real property actions and
proceedi ngs |l aw, where applicable.

8 7. Rule 3212 of the civil practice law and rules is anended by
addi ng a new subdivision (d) to read as foll ows:

(d) Successive notions; standard. Where the court issues an order
denying all or any part of a notion for summary judgnent, the court
shall consider any successive notion for sunmary judgnent nede by the
party having previously noved unsuccessfully for such relief as a notion
affecting a prior order and the notion shall be nade and reviewed in
accordance with subdivisions (d), (e) or (f) of rule two thousand two
hundred twenty-one or subdivision (a) of rule five thousand fifteen of
this chapter.

§ 8. Subdivision (d) of rule 3217 of the civil practice | aw and rul es,
as added by section 29 of part J of chapter 62 of the laws of 2003, is
amended to read as foll ows:

(d) Effect of discontinuance of actions based upon certain instrunents
related to real property. Unless effectuated in strict accordance with
the applicable provisions of article seventeen of the general obli-
gations law, the discontinuance of an action wupon an instrunent
descri bed under subdivision four of section two hundred thirteen of this
chapter, by any neans. shall not., in formor effect:

1. act as a waiver, postponenent, cancellation, resetting, or tolling
of accrual of the cause of action;

2. extend the linmtations period prescribed by law to interpose the
claim or

3. automatically revoke or nullify an election of renedies made in any
conpl ai nt .

(e) Al notices, stipulations, or certificates pursuant to this rule
shall be filed with the county clerk by the defendant.

8 9. Subdivision 3 and paragraph a of subdivision 4 of section 17-103
of the general obligations |aw are anended to read as foll ows:

3. [A_p#en¥se—Le—Ma+4e——%e—e*%end——eL—ne%——Le——pLead——Lhe——s%aLu%e——eL
LLnL%a#+en——has—ne—eﬁiee%—#e] A waiver, prom se or agreenent, express or
inplied in fact or inlaw shall not, in form or effect, postpone,
cancel, reset, toll, revive or otherwi se extend the tine [imted by
statute for commencenent of an action or proceeding for any greater tine
or in any other manner than that provided in this section, [e+] unless
made as provided in this section.
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a. does not change the requirenents or the effect with respect to the
[ statute—of—timtation—of] accrual of a cause of action, nor the tine
limted for conmmencenent of an action based upon an acknow edgnent or
prom se to pay[ ] or a payment or part paynent of principal or inter-
est|; } j :
8§ 10. Subdivisions 4 and 5 of section 17-105 of the general obli-
gations |aw are anended to read as foll ows:

4. [ Becept—as—providedin—subdiv-siop—iive—noe] An acknow edgnent,
wai ver [ e—prom-se—has—any—effest—to], pronise or agreenent, express or

inplied in fact or inlaw shall not, in form or effect, postpone,
cancel, reset, toll, revive or otherwise extend the time linted for
commencenent of an action to foreclose [e~] a nortgage for any greater
time or in any other nmanner than that provided in this section, [#e+]
unless it is nade as provided in this section.

5. This section does not change the requirenments[~] or the effect with
respect to the accrual of a cause of action, nor the tinme |imted for
commencenent of an action[—ef] based upon either:

a. a paynent or part paynent of the principal or interest secured by
t he nortgage, or

b. a stipulation made in an action or proceeding.

8§ 11. Subdivisions 1, 1-a and 2 of section 1304 of the real property
actions and proceedings |aw, subdivision 1 as anmended by section 6 of
part Q of chapter 73 of the |laws of 2016, subdivision 1-a as added by
section 3 and subdivision 2 as anended by section 4 of part HH of chap-
ter 58 of the |aws of 2018, are anended to read as follows:

1. Notwi thstanding any other provision of law, with regard to a home
|l oan, at least ninety days before a | ender, an assignee or a nortgage
| oan servicer conmences | egal action against the borrower, or borrowers
at the property address and any ot her address of record, including nort-
gage foreclosure, such | ender, assignee or nortgage | oan servicer shal
give notice to the borrower in at |east fourteen-point type which shal
i nclude the follow ng:

"YOU MAY BE AT RI SK OF FORECLOSURE. PLEASE READ THE FOLLOW NG NOTI CE

CAREFULLY"

"As of __, your home loan is ___ days and dollars in default.
Under New York State Law, we are required to send you this notice to
informyou that you are at risk of losing your hone.

Attached to this notice is a |list of government approved housi ng coun-
seling agencies in your area which provide free counseling. You can also
call the NYS Ofice of the Attorney General's Honeowner Protection
Progran1(F[PP) toll-free consuner hotline to be connected to free hous-
i ng counseling services in your area at 1-855-HOVE-456 (1-855-466-3456),
or visit their website at [ Pt ghershelp—eerd]
https://ag.ny.gov/consuner - frauds/ hel p- honeowners. A statewide listing
by county is also avail able at [hitptwmnm—dis—Ay—gov-constiRAprtg—hRys
Ap—ecounseli-ng—agencies—htn http://ww. df s. ny. gov/ consuner/nortg nys np
counsel ing agencies. htm housing counselors from New York-based agencies
listed on this website are trained to help honeowners who are having
problens meaking their nortgage paynents and can help you find the best
option for your situation. Qualified free help is available; watch out
for compani es or people who charge a fee for these services. Additiona
free information and resources can be found at the followi ng websites:
ht t ps: // homeowner hel pny. or g/ and

httns //mMM/IamheIDnv orqllssues/h0u3|nq
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situatien—] |If you wish, you may al so contact us directly at
and ask to discuss possible options.

While we cannot assure that a mutually agreeable resolution is possi-
ble, we encourage you to take imediate steps to try to achieve a resol -
ution. The longer you wait, the fewer options you may have.

I f you have not taken any actions to resolve this matter wthin 90
days fromthe date this notice was nailed, we nay commence | egal action
agai nst you (or sooner if you cease to live in the dwelling as your
primary residence.)

If you need further information, please call the New York State
Department of Financial Services' toll-free helpline at [{show—hurber)]
877-226-5697 or visit the Departnent's website at [{show-web—addressy]
http: //vww. df s. ny. gov.

| MPORTANT: You have the right to remain in your home until you receive
a court order telling you to | eave the property. If a foreclosure action
is filed agai nst you in court, you still have the right to remain in the
home until a court orders you to |leave. You legally remain the owner of
and are responsible for the property until the property is sold by you
or by order of the court at the conclusion of any foreclosure
proceedings. This notice is not an eviction notice, and a foreclosure
action has not yet been commenced agai nst you.'"

1-a. Notwithstanding any other provision of law, wth regard to a
reverse nortgage hone |oan, at |east ninety days before a | ender, an
assignee or a nortgage |oan servicer comences | egal action against the
borrower or borrowers at the property address and any other addresses of
record, including reverse nortgage forecl osure, such | ender, assignee or

mortgage loan servicer shall give notice to the borrower in at |east
fourteen-point type except for the heading which shall be in at |east
si xteen-poi nt type which shall include the foll ow ng:
"YOU COULD LOSE YOUR HOVE TO FORECLOSURE.

PLEASE READ THE FOLLOW NG NOTI CE CAREFULLY.
Dat e
Borrower's address
Loan Nunber:
Property Address:

Dear Borrower(s):

As of , We as your |lender or servicer claimthat your reverse
mortgage loan is ___ days in default. Under New York State Law, we are
required to send you this notice to informyou that you may be at risk

of losing your hone.

We, the lender or servicer of your loan, are claimng that your reverse
nmortgage loan is in default because you have not <conplied wth the
foll owi ng conditions of your |oan:

_ You are not occupying your home as your principal residence
You did not submit the required annual certificate of occupancy
The nanmed borrower on the reverse nortgage has died
You did not pay property taxes
{Servicer name} paid your property taxes for the follow ng
time periods:

{quarter/year}
You did not nmintain homeowner's insurance
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{Servicer nanme} purchased honmeowner's insurance for you on the
foll owi ng dat e('s) and for t he foll owi ng cost(s):

_ You did not pay water/sewer charges
{Servicer nane} paid water/sewer charges for you on the
foll ow ng dat e(s) and for t he foll ow ng cost(s):

_ You did not nake required repairs to your hone

If the claimis based on your failure to pay property or water and sewer
charges or maintain homeowner's insurance, you can cure this default by
maki ng the paynment of $ for the advancenents we nade towards
t hese paynments on your behal f.

You have the right to dispute the clainms |isted above by contacting us,
by calling _ or sending a letter to . This
may i nclude proof of paynents nade for property taxes or water and sewer
charges or a current declaration page fromyour insurance conpany, or
any ot her proof to dispute the servicer's claim

If you are in default for failure to pay property charges (property
t axes, homeowner's insurance and/or water/sewer charges) you may qualify
for a grant, loan, or re-paynent plan to cure the default bal ance owed.

If you are in default due to the death of your spouse, you nmay be
considered an eligible "Non-Borrow ng Spouse” under a HUD program which
allows you to remain in your honme for the rest of your life.

If you are over the age of 80 and have a long termillness, you may al so
gqualify for the "At-R sk Extension," which allows you to remain in your
hone for one additional year and requires an annual re-certification.

Attached to this notice is a list of governnent-approved housi ng coun-
seling agencies and | egal services in your area which provide free coun-
seling. You can also call the NYS Ofice of the Attorney General's Hone-
owner Protection Program (HOPP) toll-free consuner hotline to be
connect ed to free housing counseling services in your area at
1- 855- HOME- 456 (1- 855-466- 3456), or visit their website at
[ bttpA v —aghomehel pcon https://ag.ny. gov/ consuner - frauds/ hel p-

honeommers A statemnde Ilstlng by county is also avallable at

htto //MMM/de nv qov/consunEr/nDrtq nys np counseling aqenC|es.htm
housi ng counselors from New York-based agencies |listed on this website
are trained to help honeowners who are having problens making their
nort gage paynents and can help you find the best option for your situ-
ation. You may al so call your |ocal Departnment of Aging for a referra
or call 311 if you live in New York City.

Qualified free help is available; watch out for conpanies or people who

charge a fee for these services. Additional free informtion and
resources can be f ound at t he foll owi ng websites:
htt ps: // honmeowner hel pny. or g/ and

https://ww. | awhel pny. org/i ssues/ housi ng.

[¥e4] Lf you wish, you nay also contact us directly at and

ask to discuss [aH-] possible options [Le—aLLeMFyea—%e—ea#e—yea#—de#au#%
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]. Wiile we cannot ensure that a
mutually agreeable resolution is possible, we encourage you to take
i medi ate steps to try to achieve a resolution. The |longer you wait, the
fewer options you may have

If you have not taken any actions to resolve this matter within 90 days
fromthe date this notice was nmiled, we my comence |egal action
against you (or sooner if you cease to live in the dwelling as your
primary residence).

If you need further information, please call the New York State Depart-
ment of Financial Services' toll-free helpline at 877-226-5697 or visit
the Departnent's website at http://ww.dfs.ny.gov.

| MPORTANT: You have the right to remain in your honme until you receive a
court order telling you to | eave the property. If a foreclosure action
is filed agai nst you in court, you still have the right to remain in the
home until a court orders you to |leave. You legally remain the owner of
and are responsible for the property until the property is sold by you
or by order of the court at the conclusion of any foreclosure
proceedi ngs. This notice is not an eviction notice, and a foreclosure
action has not yet been commenced agai nst you."

A lender, assignee or nortgage |loan servicer of a reverse nortgage
home | oan which provides notice to the borrower as required by this
subdivision is not required to provide notice to such borrower with
regard to such | oan pursuant to subdivision one of this section. For_
purposes of this section, the borrower shall also nean any non-borrower
nor t gagor _and non-borrowi ng nortgagors shall be entitled to notice under
this section in the sane manner and direction as the borrower.

2. The notices required by this section shall be sent by such |ender,
assignee (including purchasing investor) or nortgage | oan servicer to
the borrower, by registered or certified mail and also by first-class
mail to the last known address of the borrower, and to the residence
that is the subject of the nortgage. The notices required by this
section shall be sent by the | ender, assignee or nortgage | oan servicer
in a separate envelope fromany other nmailing or notice. Notice is
considered given as of the date it is nailed. The notices required by
this section shall contain a current list of at |east five housing coun-
sel i ng agenci es serving the county where the property is located from
the nost recent listing available from departnent of financial services.
The list shall include the counseling agencies' |ast known addresses and
tel ephone nunbers. The departnment of financial services shall nake
available on its websites a listing, by county, of such agencies. The
| ender, assignee or nortgage |oan servicer shall use such lists to neet
the requirenents of this section. The departnent of financial services
shal |l update the counseling agency listings on its websites on the first
Friday of every nonth and shall save, archive and nmake available on its
websites each monthly listing for a period of no less than ten years.

§ 12. Section 282 of the real property |law, as added by chapter 550 of
the laws of 2010, is amended to read as foll ows:

§ 282. [ Mortgagor—s—+ight] Right to recover attorneys' fees in actions
or proceedings arising out of foreclosures of residential property. 1
Whenever a covenant contained in a nortgage on residential real property
shal|l provide that in any action or proceeding to foreclose the nortgage
that the nortgagee nay recover attorneys' fees and/ or expenses incurred
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as the result of the failure of the nortgagor or borrower to perform any
covenant or agreenent contained in such nortgage, or that ampunts paid
by the nortgagee therefor shall be paid by the nortgagor as additiona
payrment, there shall be inplied in such nortgage a covenant by the nort-
gagee to pay to the nortgagor or borrower the reasonable attorneys' fees
and/ or expenses incurred by the nortgagor or borrower as the result of
the failure of the nortgagee to performany covenant or agreenent on its
part to be perforned under the nortgage or in the successful defense of
any action or proceeding pending or comenced by the nortgagee agai nst
the nortgagor or borrower arising out of the contract, and an agreenent
that such fees and expenses nay be recovered as provided by law in an
action or proceeding pending or comenced agai nst the nortgagee or by
way of counterclaimin any action or proceedi ng pending or commenced by
t he nortgagee agai nst the nortgagor or borrower. Any waiver of this
section shall be void as against public policy.

2. For the purposes of this section, "residential real property" neans
real property inproved by a one- to four-famly residence, a condom ni um
that is occupied by the nortgagor or borrower or a cooperative unit that
is occupied by the nortgagor or borrower

3. For the purposes of this section, "successful defense" of any
action or proceeding pending or commenced by the nortgagee shall nean
any formof dismssal of the action or proceeding, with or wthout prej-
udice, on the court's own initiative, after trial, or upon application
or notion made by the nortgagor or borrower.

8§ 13. Severability clause. If any clause, sentence, paragraph, section
or part of this act shall be adjudged by any court of conpetent juris-
diction to be invalid, such judgnent shall not affect, inpair or invali-
date the renmainder thereof, but shall be confined in its operation to
the clause, sentence, paragraph, section or part thereof directly
involved in the controversy in which such judgnent shall have been
r ender ed.

8 14. This act shall take effect imedi ately; provided, however:

a. for causes of action pursuant to subdivision (e) of section 206 of
the civil practice law and rules as added by section four of this act,
havi ng accrued prior to, and would be tinme barred i nmedi ately upon, the
effective date of this act, suits thereupon shall be commenced within
one year after this act shall have becone a | aw, and

b. for causes of action pursuant to subdivision (e) of section 206 of

the civil practice |aw and rules as added by section four of this act,
havi ng accrued prior to the effective date of such section and for which
| ess than one year remains upon the applicable limtations period for

the comrencenment of an action or proceedi ng thereupon, such suits shal
be commenced within one year after this act shall have becone a | aw.



