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STATE OF NEW YORK

5462

2021- 2022 Regul ar Sessi ons

| N SENATE

March 8, 2021

Introduced by Sen. PARKER -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Mental Health

AN ACT to anmend the nmental hygiene law, in relation to restraint of
individuals in facilities under the jurisdiction of the office of
nmental health

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision (a) of section 33.04 of the mental hygiene | aw,
as added by chapter 779 of the laws of 1977 and such section as renum
bered by chapter 334 of the |aws of 1980, is anended to read as foll ows:

(a) As used in this section, "restraint" neans the use of an apparatus
on a patient which prevents the free nmovenent of both arnms or both |egs
or which totally imobilizes such patient, and which the patient is
unable to renove easily, provided, however, that restraint in facilities
licensed or operated by the office of nental health shall be authorized
and inplenented in accordance with section 33.10 of this article, which
shall fully supersede the provisions of this section wth respect to
such facilities.

§ 2. The nmental hygiene |law is anmended by adding a new section 33.10
to read as foll ows:

8§ 33.10 Restraint and seclusion in facilities licensed or operated by
the office of nental health.

(a) Applicability. This section shall apply to hospitals and residen-
tial treatnent facilities for children and youth, as both terns are
defined in section 1.03 of this chapter, and secure treatnent facilities
as defined in section 10.03 of this chapter, that are certified or oper-
ated by the office of mental health. Unless specifically authorized in
regul ati ons establishing any other program category governed by the
office of nental health, the use of restraint or seclusion is not

permtted.
(b) Definitions. For purposes of this section:

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(1) "Drug used as a restraint" neans the use of a drug or nedication
as a restriction to nmanage a patient's behavior or restrict his/her
freedom of novenent, that is not a standard treatnent or dosage for the
patient's nedical or psychiatric condition, provided, however, that the
use of nedication to conpletely immpbilize a patient is prohibited.

(2) "Mechanical restraint” nmeans an apparatus which restricts an indi-
vidual's novenent of the head, |linbs or body. and which the individua
is unable to renove.

(3) "Manual restraint" neans a physical nethod used to restrict a
person's freedom of novenent or nornml access to his or her body.

(4) "Restraint" means a physical, pharmacol ogical, or nechanical neas-
ure which restricts an individual's ability to freely nove his or her
head. linbs., or body, and neans and includes nechanical restraint. mnu-
al restraint, and drug used as a restraint.

(5) "Seclusion" nmeans the involuntary placenent of an individual alone
in a roomor area fromwhich he or she is physically prevented from
leaving, or fromwhich he or she reasonably believes that he or she wll
be prevented from |l eaving, provided, however, it shall not nean | ocking.
securing, or otherwise restricting a person in his or her room during
overnight sleeping hours, when such person is held, committed or
confined in a secure treatnment facility, as defined in section 10.03 of
this chapter.

(c) Conditions for use. Restraint and seclusion are energency safety
interventions that shall be used only when necessary to prevent a
patient fromseriously injuring self or others and less restrictive
techni gues have been deternined to be ineffective.

(1) Restraint or seclusion shall not be used by staff for the purposes
of discipline, retaliation, or coercion, for the convenience of staff,
to substitute for inadequate staffing, or as a substitute for treatnent

prograns..
2) Restraint shall be perforned in accordance with safe and appropri -

ate restraining techni ques determ ned by the conm ssioner to be consist-
ent with evidence based practices. The only perm ssible forns of nechan-
ical restraint shall be those devices which have been authorized by the
conm Sssi oner.

(d) Oders for restraint or seclusion. Restraint or seclusion shall be
effected only by witten order of a physician, based on the results of a
face-to-face exanination of the patient by the physician, and shall be
limted in duration in accordance with regulations of the conm ssioner
provi ded, however, that in no event may an order for restraint or seclu-
sion exceed two hours.

(e) Initiation in absence of physician. Restraint or seclusion may be
initiated in the absence of a physician's witten order only in situ-
ations where the patient presents an imediate danger to self or others
and a physician is not immediately available to exanine the patient,
provi ded. however., that the restraint or seclusion nust be initiated at
the direction of a registered professional nurse or nurse practitioner
licensed pursuant to article one hundred thirty-nine of the education
law or, in the absence of such nurse, at the direction of the senior
staff nmenber of the staff who are present.

(1) the nurse or senior staff nenber shall cause a physician to be
inmmediately summoned; if the physician cannot reasonably arrive on site
within ten mnutes to assess the patient and wite an order, he or she
nmay issue a tel ephone order to initiate the restraint or seclusion;

(2) the nurse or senior staff nenber shall note in the patient's
record the tinme of the call, the nane of the person nmaking the call, the
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nanme of the physician contacted who gave the tel ephone order, and the
nane of the person who initiated the restraint or seclusion

(3) pending the arrival of the physician, the patient shall be kept
under constant supervision;

(4) if the physician does not arrive within thirty mnutes of being
sunmoned, the nurse or senior staff nenber shall record any such del ay
in the patient's clinical record and also place into the patient's clin-
ical record a witten description of the facts justifying the energency
intervention, which shall specify the nature of the intervention and any
conditions for maintaining it until the arrival of the physician, the
reasons why less restrictive forns of restraint or seclusion were not
used, and a description of the steps taken to ensure the patient's
confort and safety;

(5) upon arrival, such physician nust imediately conduct a face-to-
face examnation of the patient, in accordance with applicable federa
and state regulations, and authenticate the tel ephone order in witing;
and

(6) the physician shall place in the clinical record an explanation
for any such delay, provided, however, that in no event shall the delay
ext end beyond one hour after the initiation of the intervention

(f) During the tine that a patient is in restraint or seclusion, he or
she shall be nonitored to see that his or her physical needs, confort,
and safety are properly cared for.

1) An assessnent of the patient's condition shall be nade at |east
once every thirty mnutes or at nore frequent intervals as directed by a
physician. The assessnent shall be recorded and placed in the patient's
file.

(2) A patient shall be released fromrestraint or seclusion as soon as
he or she no longer presents an inmmnent risk of danger to self or
others. Unless a nurse, doctor, or senior staff nmenber deternmines that a
patient is obviously dangerous, an attenpt should be nade to rel ease the
patient every thirty m nutes.

(g) Regulations. The commissioner shall pronulgate regulations to
inplenent the provisions of this section.

8§ 3. This act shall take effect on the sixtieth day after it shall
have becone a | aw.




