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STATE OF NEW YORK

5252

2021- 2022 Regul ar Sessi ons

| N SENATE

February 26, 2021

Introduced by Sen. BAILEY -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Cities 1

AN ACT to anmend the New York city charter and the adm nistrative code of
the city of New York, in relation to providing final discipline
authority over civilian conplaints to the civilian conplaint review
board

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision a of section 434 of the New York city charter
is amended to read as follows:

a. The conm ssioner shall have cogni zance and control of the govern-
ment, admnistration, disposition and discipline of the departnment, and
of the police force of the departnment, with the exception of discipli-
nary determnations and adjudications nade by the civilian conplaint
revi ew board, which shall not be within the discretion of the police
comm ssi oner

8§ 2. Section 440 of the New York city charter, as added by local |aw
nunber 1 of the city of New York for the year 1993, paragraphs 1, 3 and
4 of subdivision (b) as anended by section 1, paragraphs 1, 2, 3 and 5
of subdivision (c¢) as anended by section 2, paragraphs 1 and 2 of subdi -
vision (d) as anmended by section 3, paragraph 3 of subdivision (d) as
anended by section 4 and subdivision (g) as added by section 5 of ques-
tion 2 of local |aw nunber 215 of the city of New York for the year
2019, is anmended to read as foll ows:

8 440. Public conplaints agai nst nenbers of the police departnment. (a)
It is in the interest of the people of the city of New York and the New
York city police departnent that the investigation and prosecution of
conpl aints concerning nisconduct by officers of the departnent towards
menbers of the public be conplete, thorough and inpartial. These
i nquires nust be conducted fairly and independently, and in a manner in
whi ch the public and the police departnent have confidence. An independ-
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ent civilian conplaint review board is hereby established as a body
conprised solely of nenbers of the public with the authority to investi-
gate and prosecute allegations of police nmisconduct as provided in this
secti on.

(b) Gvilian conplaint review board.

1. The civilian conplaint review board shall consist of 15 nenbers of
the public. Menbers shall be residents of the city of New York and shal
reflect the diversity of the city's popul ation. The nenbers of the board
shal |l be appointed as follows: (i) five nenbers, one from each of the
five boroughs, shall be appointed by the city council; (ii) one nenber
shal |l be appointed by the public advocate; (iii) three nenbers wth
experience as |aw enforcenent professionals shall be designated by the
pol i ce conmi ssioner and appoi nted by the mayor; (iv) five nenbers shal
be appointed by the mayor; and (v) one nenber shall be appointed jointly
by the mayor and the speaker of the council to serve as chair of the
boar d.

2. No nenber of the board shall hold any other public office or
enpl oynent. No nenbers, except those designated by the police conm s-
sioner, shall have experience as |aw enforcenent professionals, or be
fornmer enployees of the New York city police departnent. For the
purposes of this section, experience as a |law enforcenent professiona
shall include experience as a police officer, crimnal investigator,
speci al agent, or a nanagerial or supervisory enployee who exercised
substantial policy discretion on |aw enforcenent matters, in a federal
state, or local |aw enforcenent agency, other than experience as an
attorney in a prosecutorial agency.

3. The menbers shall be appointed for terns of three years. The public
advocat e shall nake the public advocate's first appointnent to the board
on or before My 6, 2020. The board nenber so appoi nted shall assune
office on July 6, 2020. The mayor and the speaker of the council shal
make their initial joint appointnment to the board on or before My 6,
2020. The nenber so appointed shall serve as the board's chair and shal
assume office on July 6, 2020.

4. Menbers of the board shall serve until their successors have been
appointed and qualified. In the event of a vacancy on the board during
the termof office of a nenber by reason of renoval, death, resignation
or otherw se, a successor shall be chosen in the sanme nmanner as the
original appointnment within 60 days fromthe date such vacancy occurred.
A rmenber appointed to fill a vacancy shall serve for the bal ance of the
unexpired term During any period in which the office of the <chair is
vacant, the mayor shall select a nenber of the board to serve as interim
chair until such vacancy has been fill ed.

(c) Powers and duties of the board.

1. The board shall have the power to receive, investigate, hear, nake
findings and reconmend action upon conplaints filed by nenbers of the
public or information received by the board against nmenbers of the
police departnent that allege msconduct involving excessive use of
force, abuse of authority, discourtesy, or use of offensive |anguage,
including, but not limted to, slurs relating to race, ethnicity, reli-
gion, gender, sexual orientation and disability. The board shall also
have the power to investigate, hear, nake findings and recormend action
regarding the truthfulness of any material official statement nmade by a
menber of the police departnent who is the subject of a conplaint
received by the board, if such statenment was made during the course of
and in relation to the board's resolution of such conplaint. The find-
ings and recomendati ons of the board, and the basis therefor, shall be
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subm tted to the police comm ssioner, who shall have no discretion in
whet her to inpose the reconmmended discipline. Were the board substanti -
ates one or nore allegations against a nmenber of the police departnent
and reconmends a level of discipline that would subject the nenber of
the department to being fined, reprimnded, renoved, suspended or
dismssed fromthe force, the conplaint shall be adjudicated by a hear-
ing officer pursuant to subdivision (d) of this section. No finding or
recomendati on shall be based sol ely upon an unsworn conpl aint or state-
ment, nor shall prior unsubstantiated, unfounded or w thdrawn conplaints
be the basis for any such finding or recomrendati on.

2. The board shall pronulgate rules of procedure in accordance with
the city administrative procedure act, including rules that prescribe
the manner in which investigations and prosecutions are to be conducted
and recomendati ons nmade and the manner by which a nenber of the public
is to be informed of the status of his or her conplaint. Such rules may
provide for the establishnent of panels, which shall consist of not |ess
than three nmenbers of the board, which shall be enpowered to supervise
the investigation of matters within the board's jurisdiction pursuant to
this section, and to hear, make findings and reconmend action on such
matters. No such panel shall consist exclusively of nmenbers appoi nted by
the council, or designated by the police conmm ssioner, or appointed by
t he mayor.

3. The board, by npjority vote of its nenbers, may conpel the attend-
ance of witnesses and require the production of such records and other
materials as are necessary for the investigation and prosecution of
matters within its jurisdiction pursuant to this section. The board my
request the corporation counsel to institute proceedings in a court of
appropriate jurisdiction to enforce the subpoena power exercised pursu-
ant to this section, and the board itself may, subject to chapter 17 of
the charter, institute such proceedings. The board may, subject to any
conditions it deens appropriate, delegate to and revoke fromits execu-
tive director such subpoena authority and authority to institute
pr oceedi ngs.

4. The board shall establish a nediation program pursuant to which a
conmpl ai nant may voluntarily choose to resolve a conplaint by nmeans of
informal conciliation.

5. The board is authorized, within appropriations avail abl e therefor,
to appoi nt such enpl oyees as are necessary to exercise its powers and
fulfill 1its duties. The board shall enploy civilian investigators to
investigate all matters within its jurisdiction. The board shall create
an _adnministrative prosecution unit, staffed by attorneys and the neces-
sary support staff, that shall handle the prosecution of substantiated
cases before a hearing officer.

6. The board shall issue to the mayor and the city council a sem -an-
nual report which shall describe its activities and sunmarize its
actions.

7. The board shall have the responsibility of inform ng the public
about the board and its duties, and shall develop and admnister an

on- goi ng program for the education of the public regarding the
provi sions of this chapter.

(d) Hearings.

1. The executive director shall appoint at |east one hearing officer
who shall be a civilian with no | aw enforcenent background. to preside
over and adjudicate disciplinary proceedings and nmke final determ -
nations in cases where the board has substantiated one or nore allega-
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tions against a police officer and reconmmended command discipline or
charges and specifications.

2. The hearing officer, upon approval of the board chair, shall have
the power to punish an officer, upon a plea of qguilty or a finding of
guilty after an admnistrative trial, by reprinmand, forfeiting and wth-
holding pay for a specified tine, suspension, suspension wthout pay, or
by dismissal fromthe force. No nore than thirty days' salary shall be
forfeited or deducted for any offense. Menbers of the police departnent
may be fined, reprinmanded, renoved, suspended or disnissed fromthe
force only on witten charges nade and preferred against them after
such charges have been exanmi ned, heard and investigated by the hearing
officer, by a preponderance of the evidence, upon such reasonable notice
to the nenber of service charged. and in such nmanner or procedure, prac-
tice, examnation and investigation as prescribed. to the extent appli-
cable under sections 15-03 and 15-04 of the Rules of the Gty of New
Yor k.

3. The conduct of such hearings shall follow, to the extent applica-
ble, the paraneters specified in sections 15-03 and 15-04 of the Rules
of the Gty of New York.

4. Attorneys fromthe board's adnministrative prosecution unit shall be
responsible for the prosecution of cases before the hearing officer.

(e) Cooperation of police department.

1. It shall be the duty of the police departnment to provide such
assi stance as the board may reasonably request, to cooperate fully with
i nvestigations by the board, and to provide to the board upon request
records and other materials which are necessary for investigations
undertaken pursuant to this section, except such records or materials
that cannot be discl osed by | aw.

2. The police conm ssioner shall ensure that officers and enpl oyees of
the police departnent appear before and respond to inquiries of the
board and its civilian investigators in connection wth investigations
and prosecutions undertaken pursuant to this section, provided that such

inquiries are conducted in accordance with departnent procedures for
i nterrogation of nenbers.




OCOO~NOUIRWNPEF

S. 5252 5

ée}] LL; The prOV|S|ons of this sectlon shaII not be construed to

eens%#eed—%e—#+ﬂ444 t he rlghts of nenbers of the departnent mnth respect
to disciplinary action, including but not limted to the right to notice
and a hearing, which may be established by any provision of |aw or
ot herwi se.

[(5] (g) The provisions of this section shall not be construed to
prevent or hinder the investigation or prosecution of nenbers of the
departnent for violations of |aw by any court of conpetent jurisdiction,
a grand jury, district attorney, or other authorized officer, agency or
body.

[(e9-] (h) 1. Beginning in fiscal year 2021 and for each fiscal year
thereafter, the appropriations available to pay for the persona
services expenses of the civilian conplaint review board during each
fiscal year shall not be less than an anmount sufficient to fund personal
services costs for the nunmber of full-time personnel plus part-tine
personnel, calculated based on full-time equivalency rates, equal to
0. 65 percent of the nunber of uniform budgeted headcount of the police
departnent for that fiscal year, as deternined consistent with published
budget ed headcount docunents of the office of nmanagenent and budget. The
calculation to determine the mninmmappropriations for the persona
servi ces expenses of the civilian conplaint review board pursuant to
this paragraph shall be set forth in the prelimnary expense budget, the
executive expense budget, and the adopted budget.

2. Notwi thstandi ng paragraph 1 and in addition to any action that nmay
be undertaken pursuant to section 106, the appropriations available to
pay for the personal services expenses of the civilian conplaint review
board may be | ess than the m ni mum appropriations required by paragraph
1 provided that, prior to adoption of the budget pursuant to section 254
or prior to the adoption of a budget nodification pursuant to section
107, the mayor determ nes that such reduction is fiscally necessary and
that such reduction is part of a plan to decrease overall appropriations
or is due to wunforeseen financial circunstances, and the nmayor sets
forth the basis for such determinations in witing to the council and
the civilian conplaint review board at the tine of submission or
adoption, as applicable, of any budget or budget nodification containing
such reducti on.

8§ 3. Section 14-115 of the administrative code of the city of New York
is anended to read as foll ows:

§ 14-115 Discipline of nenbers. a. The comn ssioner shall have power,
in his or her discretion, except civilian conplaints determ ned by the
civilian conplaint review board, in which the connissioner shall have no
discretion, on conviction by the comm ssioner, or by any court or offi-
cer of conpetent jurisdiction, of a nmenber of the force of any crim nal
of fense, or neglect of duty, violation of rules, or neglect or disobedi-
ence of orders, or absence wthout |eave, or any conduct injurious to
the public peace or welfare, or imoral conduct or conduct unbecom ng an
officer, or any breach of discipline, to punish the offending party by
reprimand, forfeiting and w thholding pay for a specified tine, suspen-
sion, wthout pay during such suspension, or by disnmissal fromthe
force; but no nore than thirty days' salary shall be forfeited or
deducted for any offense. Al such forfeitures shall be paid forthwith
into the police pension fund.

b. Menbers of the force, except as el sewhere provided herein, shall be
fined, reprimnded, renoved, suspended or disnissed fromthe force only
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on witten charges nade or preferred against them after such charges
have been exam ned, heard and investigated by the commi ssioner or one of
his or her deputies upon such reasonable notice to the nenber or menbers
charged, and in such manner or procedure, practice, exam nation and
i nvestigation as such commi ssioner may, by rules and regulations, from
time to time prescribe. Were the nenber of the force is subject to
being fined, reprimanded, renoved, suspended, or dismssed from the
force as a result of a conplaint substantiated by the civilian conplaint
review board, the witten charges nade or preferred against the nenber
of the force shall be exami ned, heard, and investigated by a hearing
officer of the civilian conplaint review board upon such reasonable
notice to the nenber charged, and in such manner, or procedure, prac-
tice, examination and investigation as prescribed, to the extent appli-
cabl e under sections 15-03 and 15-04 of the Rules of the Gty of New
Yor k.

c. The conmissioner is also authorized and enpowered in his or her
discretion, except civilian conplaints deternined by the civilian
conplaint review board, in which the conmissioner shall have no
discretion, to deduct and withhold salary fromany menber or nenbers of
the force, for or on account of absence for any cause wi thout | eave,
| ost time, sickness or other disability, physical or nental; provided,
however, that the salary so deducted and wi thheld shall not, except in
case of absence without |eave, exceed one-half thereof for the period of
such absence; and provided, further, that not nore than one-half pay for
three days shall be deducted on account of absence caused by sickness.

d. Upon having found a menber of the force guilty of the charges
preferred against himor her, either upon such nmenber's plea of guilty
or after trial, the conm ssioner or the deputy examning, hearing and

investigating the <charges, in his or her discretion, except civilian
conplaints determned by the civilian conplaint review board, in which
the comm ssioner shall have no discretion, may suspend judgnment and

pl ace the nenber of the force so found guilty wupon probation, for a
period not exceeding one year; and the comr ssioner may inmpose punish-
ment at any time during such period.

8 4. Nothing in this act shall make the discipline of police officers
of the police departnent of the city of New York subject to collective
bargai ning or arbitration or renove police discipline fromlocal gover-
nance.

§ 5. This act shall take effect on the thirtieth day after it shal
have becone a | aw.



