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STATE OF NEW YORK

5120

2021- 2022 Regul ar Sessi ons

| N SENATE

February 24, 2021

Introduced by Sen. BAILEY -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Investigati ons and Govern-
ment Qperations

AN ACT to anend the executive law, in relation to institution of court
actions

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 9 of section 297 of the executive law, as
anended by chapter 160 of the laws of 2019, is anended to read as
fol | ows:

9. Any person claining to be aggrieved by an unlawful discrimnatory
practice shall have a cause of action in any court of appropriate juris-
diction for damages, including, in cases of enploynment discrimnation
related to private enployers and housing discrimnation only, punitive
damages, and such other renedies as may be appropriate, including any
civil fines and penalties provided in subdivision four of this section,
unl ess such person had filed a conplaint [heredhder] pursuant to this
section or with any local conmm ssion on human rights, or with the super-
i ntendent pursuant to the provisions of section two hundred ninety-six-a
of this [ehapter-] article; provided that, where the division has
di sm ssed such conplaint on the grounds of adm nistrative conveni ence,
on the grounds of untineliness, or on the grounds that the election of
remedies is annulled, such person shall maintain all rights to bring
suit as if no conplaint had been filed with the division and nmay bring
such suit within three years after any such disnissal for administrative
conveni ence. At any tine prior to a hearing before a hearing exaniner, a
person who has a conplaint pending at the division may request that the
division dismss the conplaint and annul his or her election of renedies
so that the human rights law claimnmy be pursued in court, and the
division my, wupon such request, disniss the conplaint on the grounds
that such person's election of an administrative remedy is annulled.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
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Not wi t hst andi ng subdi vision (a) of section two hundred four of the civil
practice law and rules, if a conmplaint is so annulled by the division
upon the request of the party bringing such conplaint before the divi-
sion, such party's rights to bring such cause of action before a court
of appropriate jurisdiction shall be limted by the statute of Ilinita-
tions in effect in such court at the time the conplaint was initially
filed with the division. Any party to a housing discrimnation conplaint
shall have the right, within twenty days following a determnation of
probabl e cause pursuant to subdivision two of this section_ to elect to
have an action commenced in a civil court, and an attorney representing
the division of human rights [wd+] shall be appointed to present the
complaint in court[+~] or, with the consent of the division, the case nay
be presented by conplainant's attorney. A conplaint filed by the equa
enpl oynent opportunity comrission to conply with the requirements of 42
USC 2000e-5(c) and 42 USC 12117(a) and 29 USC 633(b) shall not consti-
tute the filing of a conplaint within the neaning of this subdivision
No person who has initiated any action in a court of conpetent jurisdic-
tion or who has an action pending before any adm nistrative agency under
any other |aw of the state based upon an act which would be an unl awf ul
discrinmnatory practice under this article, may file a conplaint with
respect to the sanme grievance under this section or under section two
hundred ninety-six-a of this article.

8§ 2. Subdivision 9 of section 297 of the executive |law, as separately
anended by chapter 160 of the laws of 2019 and chapter 236 of the |aws
of 2020, is amended to read as follows:

9. Any person claimng to be aggrieved by an unl awful discrimnatory
practice shall have a cause of action in any court of appropriate juris-
diction for damages, including, in cases of enploynent discrimnation
related to private enployers and housing discrimnation only, punitive
damages, and such other renmedies as may be appropriate, including any
civil fines and penalties provided in subdivision four of this section
unl ess such person had filed a conplaint [hereunder] pursuant to this
section or with any local conm ssion on human rights, or with the super-
i ntendent pursuant to the provisions of section two hundred ninety-six-a
of this [ehapter] article; provided that, where the division has
di sm ssed such conplaint on the grounds of administrative convenience,
on the grounds of untineliness, or on the grounds that the election of
renmedi es is annulled, such person shall maintain all rights to bring
suit as if no conmplaint had been filed with the division and nmay bring
such suit within three years after any such dismissal for admnistrative
conveni ence. At any tine prior to a hearing before a hearing exam ner, a
person who has a conpl aint pending at the division nmay request that the
di vision dismss the conplaint and annul his or her election of renedies
so that the human rights law claimmy be pursued in court, and the
di vi sion may, upon such request, dism ss the conplaint on the grounds
that such person's election of an administrative renmedy is annull ed.
Not wi t hst andi ng subdi vision (a) of section two hundred four of the civil
practice law and rules, if a conplaint is so annulled by the division,
upon the request of the party bringing such conplaint before the divi-
sion, such party's rights to bring such cause of action before a court
of appropriate jurisdiction shall be linited by the statute of linita-
tions in effect in such court at the time the conplaint was initially
filed with the division. Any party to a housing discrimnation conplaint
shall have the right, within twenty days follow ng a determ nation of
probabl e cause pursuant to subdivision two of this section,_ to elect to
have an action conmmenced in a civil court, and an attorney representing




OCOO~NOUIRWNPEF

S. 5120 3

the division of human rights [wid+] shall be appointed to present the
conmplaint in court[+~] or, with the consent of the division, the case nmay
be presented by conplainant's attorney. A conplaint filed by the equa

enpl oynent opportunity comrission to conply with the requirenments of 42
USC 2000e-5(c) and 42 USC 12117(a) and 29 USC 633(b) shall not consti-
tute the filing of a conmplaint within the neaning of this subdivision

No person who has initiated any action in a court of conpetent jurisdic-
tion or who has an action pending before any adm nistrative agency under
any other |aw of the state based upon an act which would be an unl awf ul
discrimnatory practice under this article, may file a conplaint with
respect to the same grievance under this section or under section two
hundred ninety-six-a of this article. In cases of housing discrimnation
only, a person whose conplaint has been disnmi ssed by the division after
i nvestigation for lack of jurisdiction or lack of probable cause nay
file the same cause of action in a court of appropriate jurisdiction
pursuant to this section, unless judicial review of such dismssal has
been sought pursuant to section two hundred ninety-eight of this arti-
cle.

8§ 3. This act shall take effect imediately; provided however that if
chapter 236 of the |aws of 2020 shall have not yet taken effect, then
section two of this act shall take effect on the same date and in the
same manner as chapter 236 of the |aws of 2020 takes effect.



