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STATE OF NEW YORK

4816

2021- 2022 Regul ar Sessi ons

| N SENATE

February 12, 2021

Introduced by Sen. KRUEGER -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Budget and Revenue

AN ACT to anend the tax law, in relation to tax on sales of notor fuel
and petroleum products; to repeal paragraph 3 of subdivision (f) and
par agraph 4 of subdivision (g) of section 301-a of the tax law, relat-
ing to manufacturing gallonage for purposes of the inposition of
certain taxes; to repeal subdivisions (i), (j), and (l) of section
301-c of the tax lawrelating to reinbursement; to repeal section
301-d of the tax lawrelating to a utility credit or reinbursenent; to
repeal subdivision (f) of section 301-e of the tax law relating to an
avi ation fuel business which services four or nore cities; to repeal
subpar agraph (xi) of paragraph 3 of subdivision (c) of section 1105 of
the tax law relating to services rendered with respect to certain
property; to repeal paragraph 9 of subdivision (a) of section 1115 of
the tax law relating to fuel sold to an airline for use inits
airplanes; and to anend the tax law, in relation to making conformng
techni cal changes

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision (n) of section 301-a of the tax law, as added
by section 20 of part K of chapter 61 of the laws of 2011, is amended to
read as foll ows:

(m Special rate adjustnent for certain vessels. Notw thstanding any
provision of this section to the contrary, the use of non-hi ghway diese
motor fuel in the engine of a vessel to propel such vessel shall be
subject to tax at the notor fuel and hi ghway diesel notor fuel rate
provided for in this section, and shall be subject to the provisions of
section three hundred one-j of this article, including the adjustnent
set forth in paragraph [few] three of subdivision (a) of such section
three hundred one-j. A credit or refund shall be available to the extent
tax paid on gallonage used to propel any such vessel exceeds the anmpunt
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of tax due based on the tax rate set forth herein. Provided, however,
that the commi ssioner shall require such docunmentary proof to qualify
for any credit or reinbursenment provided hereunder as the conmm ssioner
deens appropri ate.

8§ 2. Paragraph 3 of subdivision (f) and paragraph 4 of subdivision (Qg)
of section 301-a of the tax | aw are REPEALED.

8§ 3. Subdivisions (a) and (d) of section 301-b of the tax |law, subdi-
vision (a) as added by chapter 190 of the |l aws of 1990, paragraph 5 of
subdivision (a) as anended by section 3 of part E of chapter 59 of the
| aws of 2012, paragraphs 6, 7 and 8 of subdivision (a) as added by
section 4 of part W1 of chapter 109 of the laws of 2006, and subdivi-
sion (d) as anended by section 21 of part K of chapter 61 of the | aws of
2011, are anended to read as foll ows:

(a) Products. (1) [kerosene—soldorused by a petroleumbusiness—uhich
. : I I ) | . b I . g :

(6] E85 inported or <caused to be inported into this state or
produced, refined, manufactured or conpounded in this state by a petro-
| eum busi ness regi stered under article twelve-A of this chapter, as a
distributor of notor fuel, and then sold by such petrol eum busi ness and
delivered to a filling station and placed in a storage tank of such
filling station for such E85 to be dispensed directly into a notor vehi-
cle for use in the operation of such vehicle.

[A] (i) Partial B20 exenption. B20 inported or caused to be inported
into this state or produced, refined, manufactured or conpounded in this
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state by a petrol eum busi ness registered under article twelve-A of this
chapter, as a distributor of diesel notor fuel, and then sold by such
pet r ol eum busi ness.

(ii) Calculation of partial exenption. The anmount of the partia
exenption under this paragraph shall be determined by multiplying the
guantity of B20 tinmes twenty percent of the applicable taxes otherw se
i mposed by this article on such fuel

[£8F] (2) CNG or hydrogen.

(d) Sales to consuners for heating purposes. [£5-] Total residential
heating exenption. Non-highway diesel notor fuel sold by a petrol eum
busi ness regi stered under article twelve-A of this chapter as a distrib-
utor of diesel nmotor fuel or residual petroleum product sold by a petro-
| eum busi ness registered under this article as a residual petroleum
product business to the consunmer exclusively for residential heating
purposes only if such non-hi ghway diesel notor fuel is delivered into a
storage tank which is not equipped with a hose or other apparatus by
whi ch such fuel can be dispensed into the fuel tank of a notor vehicle
and such storage tank is attached to the heating unit burning such fuel.

» non den h piion A Non-—hi-ahw
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8 4. The opening paragraph and paragraph 1 of subdivision (c) of
section 301-b of the tax |aw, as added by chapter 190 of the laws of
1990, are amended to read as follows:

Sales to [MNewYork—state—and] the federal governnent. (1) Mtor fue
imported or caused to be inported into this state or produced, refined,
manuf actured or conmpounded in this state by a petrol eum busi ness regis-
tered under article twelve-A of this chapter, as a distributor of notor
fuel, and then sold by such petroleum business to an organization
descri bed in paragraph [ere—e+] two of subdivision (a) of section el even
hundred sixteen of this chapter where such notor fuel is used by such
organi zation for its own use or consunption

8 5. The opening paragraph and subdivisions (a) and (b) of section
301-c of the tax |law, the opening paragraph as anended by section 5 of
part W21 of chapter 109 of the |aws of 2006, subdivision (a) as anmended
by section 23 of part K of chapter 61 of the laws of 2011, and subdivi-
sion (b) as anended by chapter 330 of the laws of 1991, are anended to
read as foll ows:

A subsequent purchaser shall be eligible for reinbursenent of tax with
respect to the follow ng gallonage, subsequently sold by such purchaser
in accordance with subdivision (a), (b), (e), (h), e —e
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oy (), (k) or (1) of this section or used by such purchaser in
accordance with subdivision (c), (d), (f), (9)[—H>—>] or [&9] ()
of this section, which gallonage has been included in the nmeasure of the
tax inposed by this article on a petrol eum busi ness:

(a) [ —ghwey—k Fote et z S—pUBoses, ]
Total residential heating reinbursenent. Non-hi ghway Diesel notor fue
purchased in this state and sold by such purchaser to a consuner for use
exclusively for residential heating purposes but only where (i) such
non- hi ghway di esel notor fuel is delivered into a storage tank which is
not equipped with a hose or other apparatus by which such non-hi ghway
Di esel notor fuel can be dispensed into the fuel tank of a nmotor vehicle
and such storage tank is attached to the heating unit burning such non-
hi ghway Di esel motor fuel, (ii) the tax inposed pursuant to this article
has been paid with respect to such non-hi ghway di esel motor fuel and the
entire anount of such tax has been absorbed by such purchaser, and (iii)
such purchaser possesses docunentary proof satisfactory to the comm s-
sioner evidencing the absorption by it of the entire amount of the tax
i nposed pursuant to this article. Provided, however, that the conm s-
sioner is authorized, in the event that the conmmi ssioner determ nes that
it would not threaten the integrity of the admnistration and enforce-
ment of the tax inposed by this article, to provide a reinbursenent with
respect to aretail sale to a consuner for residential heating purposes
of less than ten gallons of non-highway diesel nmotor fuel provided such
fuel is not dispensed into the tank of a notor vehicle.

_[e2}——PaFLFaL——nen-#es+den}+aL—7heaL+ng—Le+nbHLsenen%?—%ﬁg—hbﬂ—hLQhMa¥
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(b) Sales to [NewYork-state—and] the federal government. Motor fuel
and di esel nmotor fuel purchased in this state and sold by such purchaser
in this state to an organi zation described in paragraph [ere—s+] two of
subdi vision (a) of section eleven hundred sixteen of this chapter where
(i) such notor fuel or diesel notor fuel is for such organization's own
use or consunption, (ii) the tax inposed pursuant to this article has
been paid wth respect to such notor fuel or diesel notor fuel and the
entire anount of such tax has been absorbed by such purchaser and, (iii)
such purchaser possesses docunentary proof satisfactory to the comm s-
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sioner of taxation and finance evidencing the absorption by it of the
entire anount of the tax inposed pursuant to this article. Provided,
however, that the comn ssioner [ef—taxation—-anditinanrce] shall require
such docunentary proof to qualify for any rei nmbursenent of tax provided
by this section as the conmi ssioner deens appropriate, including the
expansion of any certification required pursuant to section two hundred
eighty-five-a or two hundred eighty-five-b of this chapter to cover the
taxes inposed pursuant to this article.

§ b5-a. The opening paragraph of section 301-c of the tax |law, as
anended by chapter 468 of the laws of 2000, is anended to read as
fol | ows:

A subsequent purchaser shall be eligible for reinbursenent of tax with
respect to the follow ng gallonage, subsequently sold by such purchaser
in accordance with subdivision (a), (b), (e), (h) [] or [&a] (i) of
this section or used by such purchaser in accordance wth subdivision
(¢), (d), (f), (@[—H>—F—] or [&3] () of this section, which
gal | onage has been included in the nmeasure of the tax inposed by this
article on a petrol eum busi ness:

8 6. Subdivisions (i), (j) and (lI) of section 301-c of the tax |aw are
REPEALED.

8 7. Subdivisions (k), (m, (n), (o) and (p) of section 301-c of the
tax |law are redesignated subdivisions (i), (j), (k), (lI) and (m.

8§ 8. Section 301-d of the tax |law i s REPEALED.

8 9. Paragraph 4 of subdivision (e) of section 301-e of the tax |aw,
as added by chapter 190 of the laws of 1990, is anended to read as
folloms

(4) avratron fuel” means kero-jet fuel and aviation gasoline [ Cas

] neetrnq t he soecrflcatlons set forth in Anerrcan
Standard Testing Material Specification D910 or Mlitary Specification
M L- G 5572. Provided, further the termkero-jet shall not include naph-
tha based aviation fuel refined and used solely for propelling mlitary
jet airplanes of the United States Arned Forces.
8 10. Subdivision (f) of section 301-e is REPEALED.
8 11. Subdivision (a) of section 301-j of the tax law, as anended by
chapter 309 of the laws of 1996, paragraphs 1, 2, 3 and 4 as anended by

section 29 of part K of chapter 61 of the laws of 2011, is anended to
read as foll ows:
(a) Inposition of tax. (1) In addition to the taxes inposed by

sections three hundred one-a and three hundred one-e of this article,
there is hereby inposed upon every petrol eum business subject to tax
i nposed under section three hundred one-a of this article and every
avi ation fuel business subject to the aviation gasoline conmponent of the
tax inposed under section three hundred one-e of this article, a supple-
mental nonthly tax for each or any part of a taxable nonth at a rate of
six and eight-tenths cents per gallon wth respect to the products
included in each conmponent of the taxes inposed by such section three
hundred one-a and the avi ati on gasol i ne conponent of the tax inposed by
such section three hundred one-e of this article.

(2) [P#ev+deeT7—heme¥e#T———eennere+aL——gaLLenage?l——as——seeh——tefn¥Ls

3] Provrded further "railroad diesel," as such ternrrs defrned |n
subdivision (I) of section three hundred of this article, shall be
exenpt fromthe neasure of the tax inposed under this section



OCOO~NOUIRWNPEF

S. 4816 6

[4] (3) Provided, further, a separate per gallon rate shall apply
with respect to highway diesel notor fuel. Such rate shall be determ ned
by taking the adjusted rate per gallon of tax inposed under paragraph
one of this subdivision as adjusted in accordance wth paragraph [#H-e]
four of this subdivision and subtracting therefromone and three-quar-
ters cents. Commencing January first, two thousand twelve, and each
January thereafter, the per gallon rate applicable to highway diesel
not or fuel shall be the adjusted rate under paragraph one of this subdi-
vision as adjusted in accordance with paragraph [&#-e] four of this
subdi vi sion which comrences on such date mnus one and three-quarters
cents. The resulting rate under this paragraph shall be expressed in
hundr edt hs of a cent.

[65] (4) Except as herein provided, the tax inposed under this
section shall be calculated in the same respective manner as the taxes
i mposed by section three hundred one-a and section three hundred one-e
of this article. Except [fer—sectiopnthreehundredone—d—andexcept] as
otherwise provided in this section, all the provisions of this article
applicable to the taxes inposed by sections three hundred one-a and
three hundred one-e of this article, shall apply with respect to the
suppl enental tax inposed by this section to the sane extent as if it
were respectively inposed by such sections.

8§ 12. Subparagraphs (ix) and (x) of paragraph 3 and paragraph 5 of
subdi vi sion (c) of section 1105 of the tax |law, subparagraph (ix) of
paragraph 3 as added by chapter 395 of the laws of 1998, subparagraph
(x) of paragraph 3 as added by section 1 of part FF of chapter 407 of
the laws of 1999, and paragraph 5 as anmended by chapter 321 of the | aws
of 2005, are anended to read as folloms

£ such services rendered with respect to property described in
par agraph twel ve-a of subdivision (a) of section eleven hundred fifteen
of this article.

(5) Maintaining, servicing or repairing real property, property or
| and, as such terns are defined in the real property tax Ilaw, whether
the services are performed in or outside of a building, as distinguished
from adding to or inproving such real property, property or land, by a
capital inprovenent as such termcapital inprovenent is defined in para-
graph ni ne of subdivision (b) of section eleven hundred one of this
article, but excluding (i) services rendered by an individual who is not
in a regular trade or business offering his services to the public, (ii)

L@Lknkng———nLn+ng———er—e*++a6L+ng——é+++}] serVIces rendered mnth respect

to real property, property or |land used or consuned predom nantly either
in the production of tangi ble personal property, for sale, by farm ng or
in a commercial horse boarding operation, or in both and [&H-»] (iii)
services of rempval of waste material froma facility regulated as a
transfer station or construction and denolition debris processing facil-
ity by the departnment of environnental conservation, provided that the
waste material to be renoved was not generated by the facility.

8§ 13. Subparagraph (xi) of paragraph 3 of subdivision (c) of section
1105 of the tax |law is REPEALED.
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8 14. Paragraph 9 of subdivision (a) of section 1115 of the tax lawis
REPEALED.

8 15. Paragraph (ii) of subdivision (b) of section 1115 of the tax
| aw, as anended by section 30 of part Y of chapter 63 of the laws of
2000, is anended to read as foll ows:

(i) |[cas—elect+ieity] Electricity, refrigeration and steam and
[gas+] electric, refrigeration and steam service of whatever nature for
use or consunption directly and exclusively in research and devel opnent
in the experinental or |aboratory sense shall be exenmpt from the tax
i nposed under subdivision (b) of section eleven hundred five and the
conmpensating use tax inposed under section eleven hundred ten of this
article. Such research and devel opnment shall not be deemed to include
the ordinary testing or inspection of materials or products for quality
control, efficiency surveys, nmmnagenent studies, consuner surveys,
advertising, pronotions or research in connection with literary, histor-
ical or simlar projects.

§ 16. Paragraph 1 of subdivision (c) of section 1115 of the tax |aw,
as anended by section 7 of part B of chapter 63 of the laws of 2000, is
amended to read as foll ows:

(1) [Feel—gas—elestreity] Electricity, refrigeration and steam and
[gas—] electric, refrigeration and steam service of whatever nature for
use or consunption directly and exclusively in the production of tangi-
bl e personal property, [gas—] electricity, refrigeration or steam for
sale, by manufacturing, processing, assenbling, generating, refining,
m ning or extracting shall be exenpt fromthe taxes inposed under subdi-
visions (a) and (b) of section eleven hundred five and the conpensating
use tax inposed under section eleven hundred ten of this article.

8 17. Subdivision (j) of section 1115 of the tax |law, as anended by
section 41 of part K of chapter 61 of the laws of 2011, is anended to
read as foll ows:

(j) The exenptions provided in this section shall not apply to the tax
required to be prepaid pursuant to the provisions of section el even
hundred two of this article nor to the taxes inposed by sections eleven
hundred five and eleven hundred ten of this article with respect to
recelpts fron1sa|es and uses of nmot or fuel or diesel notor fuel, [e*eep%

fuel-] CNG  hydrogen and E85, provided, however, the exenption allowed
for E85 shall be subject to the additional requirenments provided in
section eleven hundred two of this article with respect to E85. The
exenption provided in subdivision (c¢) of this section shall apply to
sal es and uses of non-hi ghway diesel notor fuel but only if all of such
fuel is consuned other than on the public highways of this state. The
exenption provided in subdivision (c) of this section shall apply to
sal es and uses of non-hi ghway di esel notor fuel for use or consunption
either in the production for sale of tangible personal property by farm
ing or in a comercial horse boarding operation, or in both but only if
all of such fuel is consunmed other than on the public highways of this
state (except for the use of the public highways to reach adjacent farm
lands or adjacent |ands used in a comercial horse boardi ng operati on,
or both).
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§ 17-a. Subdivision (j) of section 1115 of the tax |aw, as anmended by
section 41-a of part K of chapter 61 of the |laws of 2011, is anended to
read as foll ows:

(j) The exenptions provided in this section shall not apply to the tax
required to be prepaid pursuant to the provisions of section el even
hundred two of this article nor to the taxes inposed by sections el even
hundred five and eleven hundred ten of this article with respect to
recelpts fron1sales and uses of not or fuel or di esel not or fuel[——e*eep;

1. The
exenmption provided in subdivision (c) of this section shall apply to
sal es and uses of non-highway diesel notor fuel but only if all of such
fuel is consuned ot her than on the public highways of this state. The
exenption provided in subdivision (c) of this section shall apply to
sal es and uses of non-hi ghway di esel nmotor fuel for use or consunption
either in the production for sale of tangible personal property by farm
ing or in a comercial horse boarding operation, or in both but only if
all of such fuel is consuned other than on the public highways of this
state (except for the use of the public highways to reach adjacent farm
|l ands or adjacent |ands used in a comercial horse boardi ng operation,
or both).

§ 18. Subdivision (s) of section 1115 of the tax law, as added by
chapter 201 of the laws of 1995, is redesignated subdivision (p).

8 19. Subdivision (w) of section 1115 of the tax |aw, as added by
section 32 of part Y of chapter 63 of the laws of 2000, is anended to
read as foll ows:

(w) Receipts fromthe sale of [gas—e+] electricity or [gas—e+] el ec-
tric service of whatever nature and consideration given or contracted to
be given for, or for the use of, [gas—e+] electricity or [gas—e+] elec-
tric service of whatever nature purchased for use or consunption direct-
ly and exclusively to provide [gas—e+] electric service of whatever

nat ure consi sting of operating [a—gas—pipeine—-or—gas—distribution—--hre

ep] an electrlc transn135|on or dlstrlbutlon I|ne [ ard—ensting—the
2 i+ shal |

be exenpt fronlsales and conpensatlng use taxes |nposed by this article.
Such exenpt [gas—e+] electricity or [gas—e+~] electric service of whatev-
er nature shall include, but shall not be limted to, such [gas—eo+]
electricity or [gas—e+] electric service of whatever nature used or

consunmed directly and exclusively to (1) [enst+e—-necessary—worki-ng—pres—
SHH-e—-h—a—gas—ppehe—used—teotrahspert—transii-—or—di- st bute—gas

] operate substatlons
and equi pment related to electric transnission and distribution 1lines
such as transformers, capacitors, neters, switches, comunication
devi ces and heating and cooling equiprment, and [{6)F] (2) ensure the
reliability of electricity or electric service transmtted or distrib-
uted through such lines, for exanple, by operating reserve capacity
machi nery and equi pnent.
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8 20. Subdivision (k) of section 300 of the tax |aw, as amended by
section 17 of part K of chapter 61 of the laws of 2011, is anended to
read as foll ows:

(k) "Commercial gallonage" neans gallonage (1) which is non-hi ghway
diesel not or fueI or residual petroleun1product (2) [which—tis—included

seeLFen——Lh#ee——hHnd4ed——ene-a—eL—Lh;s—a#L+eLe——%3+] mhlch does not (and
will not) qualify [AV—Fer—the—utitity——ecredit—or—relrburserpnt—rprovi-ded
LeF——+n——seeL+en—Lh#ee—hHnd#ed—ene—d-ei—%h+s—a#%+e¥e——£8}] (A) as "manu-

facturing gallonage as such termis defined in subdivision (m of this
section, [SH] ( ) for the not-for-profit organization exenption
provided for |n subd|V|S|on (h) of sectlon three hundred one-b of this
article, d

eL——seeL+en——Lh#ee——hand4ed——ene—e—e#—%h+s—a#¥+eLe—] and [94}] L_L whlch
will not be used nor has been used in the fuel tank connecting with the
engi ne of a vessel. No gallonage shall qualify as "comrercial gall onage”

mhere such gallonage is ellglble for the [é+}-—a%+#+%y——e¢edf+—e#

] not- for-proflt
organi zati on exenption wunder subdivision (h) of section three hundred

one-b of this articl e[ —e+r—{iwv)—heating—exenption—providedtor—tn—para—

1. The
comm ssioner shall require such docunentary proof to substantiate the
classification of product as "commercial gallonage" as the conm ssioner
deens appropri ate.

§ 21. Paragraph 1 of subdivision (f) of section 301-b of the tax |aw,
as amended by section 21 of part K of chapter 61 of the laws of 2011, is
amended to read as foll ows:

(1) Residual petrol eum product and non-hi ghway di esel notor fuel sold
to an electric corporation, [as—dese;+bed—+n—sHbd+¥+s+en—éa}—eﬁ——see++en
LhFee—hundFed—ene—d—ei—%h+s—a#%+e#e—] as defined in subdivision thirteen
of section two of the public service |aw, subject to the supervision of
the departnent of public service, which is registered with the depart-
ment as a petrol eum business tax direct pay pernittee, and used by such
electric corporation to fuel generators for the purpose of manufacturing
or producing electricity where such electric corporation provides a copy
of a direct pay permt authorized and issued by the comr ssioner, to the
pet rol eum busi ness maki ng such sale. If so registered, such corporation
shall be a taxpayer under this article and (i) such electric corporation
shall file a return nonthly and pay the applicable tax under this arti-
cle, after the application of allowable credits, on all such purchases
directly to the commissioner, (ii) such electric corporation shall be
subject to all of the provisions of this article relating to the respon-
sibilities and liabilities of taxpayers under this article with respect
to such residual petrol eum product and non-hi ghway di esel notor fuel.

§ 22. This act shall take effect inmmediately and shall apply to al
tax years conmencing on or after the first of January next succeeding
the date on which it shall have beconme a | aw, provided, however, that:

(a) the anendnments to paragraphs 6, 7 and 8 of subdivision (a) of
section 301-b rmade by section three of this act shall not affect the




OCOO~NOUIRWNPEF

S. 4816 10

expiration and repeal of such paragraphs and shall expire and be deened
repeal ed therew th;

(b) the anendnents to the opening paragraph of section 301-c of the
tax law as made by section five of this act shall be subject to the
expiration and reversion of such paragraph pursuant to section 19 of
part W1 of chapter 109 of the |laws of 2006, as anended, when upon such
date the provisions of section five-a of this act shall take effect;

(c) the amendnents to subdivisions (n) and (o) of section 301-c nade
by section seven of this act shall not affect the expiration and repea
of such subdivisions and shall expire and be deened repeal ed therewth;
and

(d) the anendnents to subdivision (j) of section 1115 of the tax [|aw
made by section seventeen of this act shall be subject to the expiration
and reversion of such subdivision pursuant to section 19 of part W1 of
chapter 109 of the |l aws of 2006, as anended, when upon such date the
provi sions of section seventeen-a of this act shall take effect.



