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STATE OF NEW YORK

3760

2021- 2022 Regul ar Sessi ons

| N SENATE

January 30, 2021

Introduced by Sen. KAPLAN -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Procurenent and Contracts

AN ACT to anmend the executive law, in relation to the publication of
information regarding waivers of conpliance with state contract
provi sions concerning mnority and wonen-owned business enterprise
participation requirenents

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 6 of section 313 of the executive |aw, as
amended by chapter 96 of the laws of 2019, is anended to read as
fol | ows:

6. (a) Wiere it appears that a contractor cannot, after a good faith
effort, conply wth the mnority and wonen-owned business enterprise
participation requirements set forth in a particular state contract, a
contractor may file a witten application with the contracting agency
requesting a partial or total waiver of such requirenents setting forth
the reasons for such contractor's inability to nmeet any or all of the
participation requirenments together with an explanation of the efforts
undertaken by the contractor to obtain the required nmnority and wonen-
owned business enterprise participation. In inplenmenting the provisions
of this section, the contracting agency shall consider the nunber and
types of mnority and wonen-owned business enterprises available to
provi de goods or services required under the contract in the region in
which the state contract is to be perforned, the total dollar value of
the state contract, the scope of work to be performed and the project
size and term If, based on such considerations, the contracting agency
determines there is not a reasonable availability of contractors on the
list of certified business to furnish services for the project, it shal
i ssue a waiver of conpliance to the contractor. In nmaking such determ -
nation, the contracting agency shall first consider the availability of
ot her business enterprises located in the region and shall thereafter
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consider the financial ability of mnority and wonen-owned busi nesses
| ocated outside the region in which the contract is to be perforned to
performthe state contract.

(b) [Ypen] Wthin thirty days of the issuance of all waivers of
conpliance as provided in paragraph (a) of this subdivision, the
contracting agency shall

(i) report the issuance of the waiver to the director; and

(ii) publish on the contracting agency's website on a nonthly basis,
if practicable, but no Iess than on a quarterly basis:

(1) information identifying the contract, including the value of the
contract;

(2) the nanme of the contractor receiving the waiver

(3) the date of the waiver; [and]

(4) whether the waiver was a total or partial waiver; and

(5) the specific contract provisions to which the waiver applies.

§ 2. Paragraph (j) of subdivision 3 of section 311 of the executive
| aw, as anended by chapter 96 of the laws of 2019, is anmended and a new
paragraph (k) is added to read as foll ows:

(j) to nmke publicly available records of all waivers of conpliance
reported pursuant to paragraph (b) of subdivision six of section three
hundred thirteen of this article on the division's website[-]; and

(k) to keep a record of partial and total waivers of conpliance
reported pursuant to paragraph (b) of subdivision six of section three
hundred thirteen of this article and to nmake such record publicly avail -
able on the divisions website. The record shall provide, at a n ninum
(i) information identifying the contract, including the value of the
contract; (ii) information identifying the contracting agency; (iii) the
nane of the contractor receiving the waiver; and (iv) the date of the
wai ver.

8§ 3. This act shall take effect on the sixtieth day after it shal
have beconme a |law, provided, however, that: (a) the anendnents to
subdi vision 6 of section 313 of the executive | aw nade by section one of
this act shall not affect the repeal of such article and shall be deened
repealed therewith; and (b) the amendnents to subdivision 3 of section
311 of the executive law made by section two of this act shall not
af fect the repeal of such article and shall be deenmed repealed there-
with. Effective immediately the addition, amendnent and/or repeal of
any rule or regulation necessary for the inplenmentation of this act on
its effective date are authorized to be made on or before such date.




