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STATE OF NEW YORK
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2021- 2022 Regul ar Sessi ons

| N SENATE

January 28, 2021

Introduced by Sens. GALLIVAN, O MARA -- read twi ce and ordered printed,
and when printed to be conmitted to the Cormittee on Codes

AN ACT to anmend the crimnal procedure law, in relation to bail reform
and to repeal certain provisions of such law relating thereto

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Section 500.10 of the crimnal procedure law is anended by
addi ng a new subdivision 23 to read as foll ows:

23. "Risk and needs assessnent” neans a risk and needs assessnent
instrunment, approved by the chief admnistrative judge of the wunified
court system Such approved assessnment instrunent shall be objective,
st andardi zed and devel oped based on analysis of enpirical data and risk
factors relevant to the principal's danger to the conmmunity and risk of
failure of a principal to appear. Such approved assessnent instrunent
shall not be discrininatory based on race, national origin, sex, any
other protected class or socioecononic status.

8§ 2. Section 510.10 of the <crimnal procedure law, as anended by
section 2 of part JJJ of chapter 59 of the |aws of 2019, subdivision 4
as anmended by section 2 of part UU of chapter 56 of the |aws of 2020, is
amended to read as foll ows:

8§ 510. 10 Securing order; when required; alternatives avail abl e; standard
to be applied.

1. Wien a principal, whose future court attendance at a crimnal
action or proceeding is or nay be required, conmes under the control of a
court, such court shall, in accordance with this title, by a securing
order [+elease—the—prneipal] request of the applicable county pre-trial
services agency that a risk and needs assessnment be conducted on the
eligible principal and such court shall take into account the risk and
needs assessnent, but such assessnent shall not be the sole deternina-
tive factor, for the purpose of deternining whether such principal
shoul d be released on the principal's own recognizance, |[release—the

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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p-hecipal] rel eased under non-nonetary conditions, or, where authorized,
fix bail or commit the principal to the custody of the sheriff. In al

such cases, except where another type of securing order is shown to be
required by law, the court shall release the principal pending trial on
the principal's own recogni zance, unless [H—is] the risk and needs
assessnent _has denonstrated and the court [ #ekes—anr—individualized
determnati+on] determnes that the principal is a danger to the conmuni -
ty or poses a risk of flight to avoid prosecution. If such a finding
specific to risk of flight to avoid prosecution is nade, the court nust
select the least restrictive alternative and condition or conditions

that w Il reasonably assure the principal's return to court. The court
shall explain its choice of release, release with conditions, bail or
remand on the record or in witing.

2. A principal is entitled to representation by counsel under this

chapter in preparing an application for release, when a securing order
is being considered and when a securing order is being reviewed for
nmodi fi cation, revocation or termnation. If the principal is financially
unabl e to obtain counsel, counsel shall be assigned to the principal

[2. I I | . i vici : E i
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this—section—with] 3. Wth respect to any charge for which bail or
remand is not ordered, and for which the court would not [e+—ceud—ret]
otherwi se require bail or remand, a defendant may, at any tinme, request
that the court set bail in a nom nal anpbunt requested by the defendant
in the formspecified in paragraph (a) of subdivision one of section
520.10 of this title; if the court is satisfied that the request is
voluntary, the court shall set such bail in such anpunt.

[6-] 4. When a securing order is revoked or otherwise termnated in
the course of an unconpleted action or proceeding but the principal's

future court attendance still is or may be required and the principal is
still under the control of a court, a new securing order nust be issued.
When the court revokes or otherwise termnates a securing order which

commtted the principal to the custody of the sheriff, the court shal
give witten notification to the sheriff of such revocation or term-
nation of the securing order

8 3. Subdivision 1 of section 510.20 of the crimnal procedure |aw, as
anended by section 3 of part JJJ of chapter 59 of the laws of 2019, is
amended to read as foll ows:

1. Upon any occasion when a court has issued a securing order wth
respect to a principal and the principal is confined in the custody of
the sheriff as a result of the securing order or a previously issued
securing order, the principal my make an application for recogni zance,
rel ease under non-nonetary conditions or bail. Any such decision by the
court for a change in a securing order with respect to a principal shal
take into account the risk and needs assessnent conducted by the appli-
cable county pre-trial services agency, but such assessnent shall not be
the sole determnative factor

8§ 4. Subdivision 1 of section 510.30 of the crimnal procedure |aw, as
anended by section 5 of part JJJ of chapter 59 of the laws of 2019, is
anended to read as foll ows:

1. Wth respect to any principal, the court in all cases, unless
ot herwi se provided by |aw, nust inmpose the |east restrictive kind and
degree of control or restriction that is necessary to secure the princi-

pal's return to court when required unless such principal poses a danger
to the community. In determning that matter, the court [swst] in addi-
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tion to taking into account the risk and needs assessnent conducted by
the applicable county pre-trial services agency may, on the basis of
avail abl e i nformati on, consider and take into account information about
the principal that is relevant to the principal's return to court,
i ncl udi ng:

(a) The principal's activities and history;

(b) If the principal is a defendant, the charges facing the principal

(c) The principal's crinmnal conviction record if any;

(d) The principal's record of previous adjudication as a juvenile
delinquent, as retained pursuant to section 354.2 of the fam |y court
act, or, of pending cases where fingerprints are retained pursuant to
section 306.1 of such act, or a youthful offender, if any;

(e) The principal's previous record with respect to flight to avoid
crimnal prosecution;

(f) If nonetary bail is authorized, according to the restrictions set
forth in this title, the principal's individual financial circunstances,
and, in cases where bail is authorized, the principal's ability to post

bail w thout posing undue hardship, as well as his or her ability to
obtain a secured, unsecured, or partially secured bond;

(g) Wiere the principal is charged with a crine or crinmes against a
menber or nmenbers of the sane fanmily or household as that term is
defined in subdivision one of section 530.11 of this title, the foll ow
ing factors:

(i) any violation by the principal of an order of protection issued by
any court for the protection of a nenber or nmenmbers of the sane famly
or household as that term is defined in subdivision one of section
530. 11 of this title, whether or not such order of protection is
currently in effect; and

(ii) the principal's history of use or possession of a firearm and

(h) If the principal is a defendant, in the case of an application for
a securing order pending appeal, the nerit or lack of nmerit of the
appeal

8 5. Paragraph (a) of subdivision 3 of section 510.45 of the crimnal
procedure law, as added by section 8 of part JJJ of chapter 59 of the
| aws of 2019, is anended to read as foll ows:

[ (Ba—Any—guesti-ophai+re—pstrurent—or—tool] The risk and needs assess-
nent instrument used with a principal in the process of considering or
determining the principal's possible release on recognizance, rel ease

under non-nonetary conditions or on bail, or used with a principal in
the process of considering or determning a condition or conditions of
rel ease or nonitoring by a pretrial services agency, shall be pronptly

made available to the principal and the principal's counsel upon [ w4~
ten] request. | i ——e—i ]
Any such blank risk and needs assessnent instrument regularly used in
the county for such purpose or a rel ated purpose shall be made avail abl e
to any person pronptly upon witten request.

8§ 6. Paragraph (b) of subdivision 3 of section 510.45 of the crimnal
procedure | aw i s REPEALED

8§ 7. Paragraph (a) of subdivision 1 of section 530.20 of the crimnal
procedure |law, as added by section 16 of part JJJ of chapter 59 of the
| aws of 2019, is anmended to read as foll ows:

(a) [ ' '
vi-s+on—the] Wien the principal is charged with an offense or offenses of
less than felony grade only, the court shall [+elease—the] request of
the applicable county pre-trial services agency a risk and needs assess-
nent be conducted on the eligible principal and the court shall take
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into account the risk and needs assessnent, but such assessnent shal
not be the sole determinative factor, for the purpose of determning
whet her such principal shoul d be rel eased pendlng trial on the princi-

pal's own recognlzance [

reasonably—assure—the—prihcipal—s—retrn—to——court] released under non-

nmonetary conditions, or where authorized, fix bail or commt the princi-
pal to the custody of the sheriff. The court shall explain its choice of
[ aHternative—and] release, release with conditions, bail or remand on
the record or in witing.

§ 8. Paragraph (b) of subdivision 1 of section 530.20 of the crimnal
procedure |law i s REPEALED.

8§ 9. Paragraph (d) of subdivision 1 of section 530.20 of the crininal
procedure |law, as added by section 16 of part JJJ of chapter 59 of the
laws of 2019, is relettered paragraph (b) and anended to read as
fol | ows:

(b) [Netw i : :
subd+¥¥s¥9n———M+Lh VVth respect to any charge for mhlch ball or remand
is not ordered, and for which the court would not [e+—eeuld—nret] other-
wise require bail or remand, a defendant may, at any tine, request that
the court set bail in a nom nal anobunt requested by the defendant in the
formspecified in paragraph (a) of subdivision one of section 520.10 of
this title; if the court is satisfied that the request is voluntary, the
court shall set such bail in such anount.

8 10. The openi ng paragraph of subdivision 2 of section 530.20 of the
crimnal procedure |law, as anended by section 16 of part JJJ of chapter
59 of the laws of 2019, is anended to read as foll ows:

When t he defendant is charged, by felony conmplaint, with a felony, the
court [pAey—tnits—discretion—eorder] shall, request of the applicable
county pre-trial services agency a risk and needs assessnent be
conducted on the eligible defendant and the court shall take into
account the risk and needs assessnment, but such assessnment shall not be
the sole determinative factor, for the purpose of determ ning whether
such def endant should be rel eased on the defendant's own recogni zance,
[ ~elease] released under non-nonetary conditions, or, where authorized,
bail or commit the defendant to the custody of the sheriff except as
ot herwi se provided in [subdivsion—one—ofthis—section—or] this subdivi-
si on:

8§ 11. Section 530.40 of the crimnal procedure |aw, as amended by
section 18 of part JJJ of chapter 59 of the Iaws of 2019, and subdivi-
sion 4 as anended by section 4 of part UU of chapter 56 of the | aws of
2020, is anended to read as foll ows:

§ 530.40 Order of recogni zance, rel ease under non-nonetary conditions or
bai | ; by superior court when action is pending therein.

When a crimnal action is pending in a superior court, such court,
upon application of a defendant, nust or may order recognizance or bai
as follows:

1. Wien the defendant is charged with an offense or offenses of |ess
than felony grade only, the court nust, request of the applicable county
pre-trial services agency a risk and needs assessnent be conducted on
the eligible defendant and the court shall take into account the risk
and needs assessnent, but such assessnent shall not be the sole determ -
native factor, for the purpose of determ ning whether such defendant,
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unl ess ot herw se provided by law, should be released on an order of
recogni zance or bail or release wunder non-nobnetary conditions [i#
accordance—w-th—this—section] or conmit the defendant to the custody of
the sheriff.

2. Wen the defendant is charged with a felony, the court [#ay—unless

otherwise—provided—by law in its discretion—order] shall request of

the applicable county pre-trial services agency a risk and needs assess-
nment be conducted on the eligible defendant and the court shall take

into account the risk and needs assessnent, but such assessnent shal
not be the sole determnative factor, for the purpose of determning
whet her such defendant should be rel eased on the defendant's own recog-
ni zance, [+elease] released under non-nonetary conditions or, where
aut hori zed, bail or commit the defendant to the custody of the sheriff.
In any such case in which an indictnent (a) has resulted from an order
of a local crimnal court holding the defendant for the action of the
grand jury, or (b) was filed at a tinme when a felony conplaint charging
the sanme conduct was pending in a local crimnal court, and in which
such local crimnal court or a superior court judge has issued an order
of recogni zance, rel ease under non-nonetary conditions or, where author-
ized, bail which is still effective, the superior court's order may be
inthe formof a direction continuing the effectiveness of the previous
order.
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this—section—with] 3. Wth respect to any charge for which bai
remand is not ordered, and for which the court would not [er—ceud—ret]
otherwi se require bail or remand, a defendant may, at any tine, request
that the court set bail in a nomnal amount requested by the defendant
in the formspecified in paragraph (a) of subdivision one of section
520.10 of this title; if the court is satisfied that the request is
voluntary, the court shall set such bail in such anmpunt.

[6-] 4. Notwithstanding the provisions of [subdirdsiens] subdivision
t wo[ —th+ee—and—Four] of this section, a superior court nay not order
recogni zance, release under non-nonetary conditions or, where author-
ized, bail, or permt a defendant to remain at liberty pursuant to an
existing order, after the defendant has been convicted of either: (a) a
class A felony or (b) any class B or class C felony as defined in arti -
cle one hundred thirty of the penal |law committed or attenpted to be
commtted by a person eighteen years of age or ol der against a person
| ess than eighteen years of age. In either case the court nust conmt or
remand the defendant to the custody of the sheriff.

[+] 5. Notwithstandi ng the provisions of [subdirdsiens] subdivision
t wo[ —three—and—Four] of this section, a superior court may not order
recogni zance, release under non-nonetary conditions or, where author-
ized, bail when the defendant is charged with a felony unless and until
the district attorney has had an opportunity to be heard in the matter
and such court and counsel for the defendant have been furnished with a
report as described in subparagraph (ii) of paragraph (b) of subdivision
two of section 530.20 of this article.

8§ 12. This act shall take effect immediately.



