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2021- 2022 Regul ar Sessi ons

| N SENATE

January 20, 2021

I ntroduced by Sen. SEPULVEDA -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Crine Victins, Crinme and
Correction

AN ACT to anend the correction law and the penal law, in relation to
tenporary release eligibility for judicially ordered conprehensive
al cohol and substance abuse treat nent

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 2 of section 851 of the correction |aw, as
amended by chapter 60 of the laws of 1994, the opening paragraph as
amended by chapter 320 of the laws of 2006, the closing paragraph as
anended by section 42 of subpart B of part C of chapter 62 of the |aws
of 2011, is anmended to read as foll ows:

2. "Eligible inmate" means: a person confined in an institution who is
eligible for release on parole or who will becone eligible for rel ease
on parole or conditional release within two years or who has conpleted a
judicially-ordered substance abuse treatnent programin a state correc-
tional facility pursuant to subdivision six of section 60.04 of the
penal | aw. Provided, however, that a person under sentence for an
offense defined in paragraphs (a) and (b) of subdivision one of section
70.02 of the penal |aw, where such offense involved the use or threat-
ened use of a deadly weapon or dangerous instrunent shall not be eligi-
ble to participate in a work rel ease programuntil he or she is eligible
for release on parole or who will be eligible for release on parole or
conditional release within eighteen nonths. Provided, further, however,
that a person under a deternminate sentence as a second felony drug
offender for a <class B felony offense defined in article two hundred
twenty of the penal |aw, who was sentenced pursuant to section 70.70 of

such law, shall not be eligible to participate in a tenporary rel ease
programuntil the tine served under inprisonment for his or her determ -
nate sentence, including any jail tinme credited pursuant to the
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provisions of article seventy of the penal law, shall be at |east eigh-
teen nonths. In the case of a person serving an indeterm nate sentence
of inprisonment inposed pursuant to the penal lawin effect after
Septenber one, nineteen hundred sixty-seven, for the purposes of this
article parole eligibility shall be upon the expiration of the mininmm
period of inprisonnment fixed by the court or where the court has not
fixed any period, after service of the mnimumperiod fixed by the state
board of parole. If an inmate is denied rel ease on parole, such inmate

shall not be deenmed an eligible inmate until he or she is within two
years of his or her next schedul ed appearance before the state parole
board. In any case where an inmate is denied release on parole while

participating in a tenporary release program the department shal
review the status of the inmate to determne if continued placenent in
the programis appropriate. No person convicted of any escape or
absconding offense defined in article two hundred five of the penal |aw
shall be eligible for tenporary release. Further, no person under
sentence for aggravated harassnment of an enployee by an inmate as
defined in section 240.32 of the penal law for, any honicide offense
defined in article one hundred twenty-five of the penal law, for any sex
offense defined in article one hundred thirty of the penal law, or for
an offense defined in section 255.25, 255.26 or 255.27 of the penal |aw
shall be eligible to participate in a work rel ease program as defined in
subdivision three of this section. Nor shall any person under sentence
for any sex offense defined in article one hundred thirty of the pena
law be eligible to participate in a comunity services program as
defined in subdivision five of this section. Notw thstanding the forego-
ing, no person who is an otherwise eligible inmate who is under sentence
for a crime involving: (a) infliction of serious physical injury upon
another as defined in the penal law or (b) any other offense involving
the use or threatened use of a deadly weapon nay participate in a tenpo-
rary rel ease programw thout the witten approval of the conm ssioner
The conmi ssioner shall promulgate regulations giving direction to the
tenporary rel ease conmmittee at each institution in order to aid such
commttees in carrying out this mandate.

The governor, by executive order, may exclude or linmt the partic-
i pation of any class of otherwise eligible inmates fromparticipation in

a tenporary release program Nothing in this paragraph shall be
construed to affect either the validity of any executive order previous-
ly issued limting the participation of otherwise eligible inmates in

such program or the authority of the comm ssioner to i npose appropriate
regulations limting such participation.

8 2. Subdivision 2 of section 851 of the correction |aw, as amended by
chapter 447 of +the laws of 1991, the opening paragraph as anmended by
chapter 252 of the laws of 2005, and the closing paragraph as anmended by
section 43 of subpart B of part C of chapter 62 of the |aws of 2011, is
amended to read as foll ows:

2. "Eligible inmate" nmeans: a person confined in an institution who is
eligible for release on parole or who will becone eligible for rel ease
on parole or conditional release within two years or who has conpleted a
judicially-ordered substance abuse treatnent programin a state correc-
tional facility pursuant to subdivision six of section 60.04 of the
penal law. Provided, that a person under a determi nate sentence as a
second felony drug offender for a class B felony offense defined in
article two hundred twenty of the penal |aw, who was sentenced pursuant
to section 70.70 of such law, shall not be eligible to participate in a
tenporary rel ease programuntil the time served under inprisonnment for
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his or her determ nate sentence, including any jail tinme credited pursu-
ant to the provisions of article seventy of the penal |aw, shall be at
| east eighteen nmonths. In the case of a person serving an indetermnate
sentence of inprisonnent inposed pursuant to the penal law in effect
after Septenber one, nineteen hundred sixty-seven, for the purposes of
this article parole eligibility shall be upon the expiration of the
m ni mum period of inprisonnent fixed by the court or where the court has
not fixed any period, after service of the mnimumperiod fixed by the
state board of parole. If an inmate is denied rel ease on parole, such
i nmate shall not be deened an eligible inmate until he or she is wthin
two years of his or her next schedul ed appearance before the state
parol e board. In any case where an inmate is denied release on parole
while participating in a tenporary rel ease program the departnment shal
review the status of the inmate to deternmine if continued placenent in
the programis appropriate. No person convicted of any escape or
absconding offense defined in article two hundred five of the penal |aw
shall be eligible for tenporary release. Nor shall any person under
sentence for any sex offense defined in article one hundred thirty of
the penal law be eligible to participate in a community services program
as defined in subdivision five of this section. Notwthstanding the
foregoing, no person who is an otherwi se eligible inmate who is under
sentence for a crine involving: (a) infliction of serious physical inju-
ry upon another as defined in the penal law, (b) a sex offense involving
forcible compul sion, or (c) any other offense involving the wuse or
t hreatened use of a deadly weapon may participate in a tenmporary rel ease
program w thout the witten approval of the comm ssioner. The conmi s-
sioner shall promulgate regulations giving direction to the tenporary
rel ease committee at each institution in order to aid such comittees in
carrying out this mandate.

The governor, by executive order, may exclude or limt the partic-
i pation of any class of otherwise eligible inmates fromparticipation in

a tenporary release program Nothing in this paragraph shall be
construed to affect either the validity of any executive order previous-
ly issued limting the participation of otherwise eligible inmates in

such programor the authority of the comm ssioner to i npose appropriate
regulations limting such participation.

8 3. Subdivision 2 of section 851 of the correction | aw, as added by
chapter 472 of the laws of 1969, is anmended to read as follows:

2. "Eligible inmate" means a person confined in an institution where a
wor k rel ease program has been established who is eligible for rel ease on
parole or who will becone eligible for release on parole within one year
or who has conpleted a judicially-ordered substance abuse treatnent
program in a state correctional facility pursuant to subdivision six of
section 60.04 of the penal |aw.

8 4. Subdivision 6 of section 60.04 of the penal law, as anended by
section 120 of subpart B of part C of chapter 62 of the laws of 2011, is
amended to read as foll ows:

6. Substance abuse treatnent. When the court inposes a sentence of
i mprisonnment which requires a conmtnent to the state departnent of
corrections and comunity supervision upon a person who stands convi cted
of a controlled substance or narihuana of fense, the court may, upon
motion of the defendant in its discretion, issue an order directing that
the departnent of corrections and comunity supervision enroll the
defendant in the conprehensive alcohol and substance abuse treatnent
programin an al cohol and substance abuse correctional annex as defined
in subdivision eighteen of section two of the correction |law, provided
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that the defendant will satisfy the statutory eligibility criteria for
participation in such program Notw thstanding the foregoing provisions
of this subdivision, any defendant to be enrolled in such program pursu-
ant to this subdivision shall be governed by the sanme rules and regu-
| ations pronulgated by the departnment of corrections and conmunity
supervision, including without I|imtation those rules and regul ations
establishing requirenents for conpletion and those rules and regul ati ons
governi ng di scipline and renoval fromthe program Such defendant shal

be deened eligible for tenporary rel ease pursuant to subdivision tw of
section eight hundred fifty-one of the correction | aw upon conpletion of
such program No such period of court ordered corrections based drug
abuse treatnment pursuant to this subdivision shall be required to extend
beyond the defendant's conditional rel ease date.

8 5. This act shall take effect on the sixtieth day after it shal
have becone a | aw, provided however, that the anmendnents to subdivision
2 of section 851 of the correction | aw nmade by section one of this act
shal |l be subject to the expiration and reversion of such subdivision and
section pursuant to subdivision (c) of section 46 of chapter 60 of the
laws of 1994 and section 10 of chapter 339 of the laws of 1972, as
anended, when upon such date the provisions of section two of this act

shall take effect; provided further, that the anendnents to subdivision
2 of section 851 of the correction | aw nmade by section two of this act
shall expire on the sane date as subdivision (c) of section 46 of chap-

ter 60 of the laws of 1994, section 10 of chapter 339 of the laws of
1972, and section 5 of chapter 554 of the [aws of 1986, as anended, when
upon such date the provisions of section three of this act shall take
ef fect.



