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AN ACT elimnating rent increases based on najor capital inprovenents;
to anmend chapter 274 of the |laws of 1946, constituting the emergency
housing rent control law, the energency tenant protection act of nine-
teen seventy-four and the administrative code of the city of New York
inrelation to elimnating rent increases to pay for najor capital
i mprovenent s

The People of the State of New York, represented in Senate and Assem

bly, do enact as foll ows:

Section 1. Legislative findings and declaration of enmergency. The
| egislature hereby finds and declares that the serious public enmergency
which led to the enactnment of the existing laws regulating residential
rents and evictions continues to exist. The legislature further finds
that a majority of househol ds currently occupyi ng housi ng accommpdati ons
subject to rent laws are rent-burdened; that permanent increases in
rents are no |longer necessary to incentivize rental property owners to

make, or to compensate | andlords for, necessary nmajor capital inprove-
ments; that publicly funded tax incentives and other subsidies are
avail able to rental property owners to support nmjor capital inprove-

ments; that value from nmjor capital inprovements accrues to renta
property owners through increased property values and sal e prices; that,
due to market conditions in localities subject to rent laws, rental
property owners are already able to realize a reasonable return on their
investments in nmjor capital inprovenents through increased property
val ues and sale prices alone; and that provisions for hardship increases
under existing rent |aws already ensure that rental property owners are
able to operate rent regulated housing w thout incurring undue | osses.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmtted
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The legislature further declares and finds that a substantial nunber of
the rent increases previously granted for major capital inprovenents
were tainted by inflated costs, particularly in the |ast seven years;
that the provision of rent increases for mjor capital inmprovenments in
existing rent laws has resulted in exactions of unjust, unreasonable and
oppressive rents, as well as profiteering, speculation and other disrup-
tive practices tending to produce tenant dislocation and threats to the
public health, safety and general welfare; that such results were
contrary to the intent and purpose of the existing rent laws; that it is
therefore necessary to anend the rent laws to renpve any provision of a
rent increase based wupon nmajor capital inmprovenents; and that it is
additionally necessary to repeal rent increases based upon major capital
i mprovenents that becanme effective within the previous seven years.

8§ 2. (a) The division of housing and conmunity renewal, the "divi-
sion", shall admnister the elimnation of rent increases based upon
maj or capital inprovenents pursuant to this act. The division shall no

|l onger grant rent increases on the basis of nmjor capital inprovenents
at buildings subject to rent regulation or rent stabilization pursuant
to the energency rent control |law, the emergency tenant protection act

and/or the adninistrative code of the city of New York. Al pending
applications for rent increases based upon najor capital inprovenents
shal | be denied, and the division shall issue orders disposing of pend-

ing applications as necessary.

(b) Any rent increase based upon nmjor capital inprovenents previously
ordered by the division, pursuant to the enmergency rent control |aw, the
energency tenant protection act and/or the admi nistrative code of the
city of New York, with an effective date within the seven years prior to
the effective date of this act shall be repealed effective imediately
unless the division finds a basis for limting the repeal pursuant to
subdivision (d) of this section. For all affected housing accomo-
dations, the division shall determ ne what the present |egal rent would
be for each such accommodation if the division had not ordered any rent
i ncreases based upon major capital inprovenents during the repeal peri-
od, and this anount shall be the proposed new | egal rent.

(c) Wthin 180 days of the effective date of this act, the division of
housi ng and community renewal shall determine the proposed new |egal
rents for all affected housing accommpdati ons pursuant to subdivision
(b) of this section and shall also provide witten notification to al
current owners and tenants of affected accommodations as to the anount
of the proposed new |l egal rents, the basis for the departnment's determ -
nation, and the tine for each affected party to submt additional infor-
mation that the division shall consider before issuing a final order
determining the new legal rents, which shall not be |ess than 45 days.
Unl ess an owner of an affected building has subnmitted a tinely applica-
tion to the division for alimtation pursuant to subdivision (d) of
this section, the division shall issue a final order determ ning the new
| egal rents for affected housing acconmpdations within 365 days of the
effective date of this act.

(d) (1) Wthin 90 days of receiving witten notice of proposed new
legal rents fromthe division pursuant to subdivision (c) of this
section, a building ower may apply to the comni ssioner of housing and
community renewal for an order limting the anbunt of the repeal of rent
i ncreases under this act based upon a finding by the conm ssioner of
housing and comunity renewal that the proposed new | egal rents are not
sufficient to enable the owner to naintain an annual gross rent income
for such building which exceeds the annual operating expenses of such
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building by a sumequal to at l|east five percent of such gross rent. In
buildings for which the commi ssioner of housing and comunity renewal
finds that the proposed new | egal rents are not sufficient to enable the
owner to mmintain an annual gross rent income for such building which
exceeds the annual operating expenses of such building by a sumequal to
at |l east five percent of such gross rent, the repeal anount of rent
i ncreases based upon nmjor capital inprovenents shall be limted to an
anount such that the annual operating expenses of the building do not
exceed ninety-five percent of the new proposed annual gross rent incone
for such buil di ng.

(2) For the purposes of this subdivision, operating expenses shal
consist of the actual, reasonable, costs of fuel, labor, utilities,
taxes, other than incone or corporate franchise taxes, fees, pernits,
necessary contracted services and noncapital repairs, insurance, parts
and supplies, managenent fees and other adnministrative costs and nort-
gage interest. For the purposes of this subdivision, nortgage interest
shal |l be deened to nean interest on a bona fide nortgage including an
all ocable portion of charges related thereto. Criteria to be considered
in determning a bona fide nortgage other than an institutional nortgage
shal |l include: condition of the property, location of the property, the
exi sting nortgage market at the tinme the nortgage is placed, the term of
the nortgage, the anortization rate, the principal amount of the nort-
gage, security and other terns and conditions of the nortgage. For the
purposes of this subdivision, gross annual rent inconme for a building
shall include a rental value set by the conm ssioner of housing and
community renewal for any unit occupied by the owner or a person rel ated
to the owner or unoccupied at the owner's choice for nore than one nonth
at the last regulated rent plus the mnimm nunber of guidelines
increases or, if no such regulated rent existed or is known, the conm s-
sioner shall inmpute a rent consistent wth other proposed new |egal
rents in the building.

(e) The division shall require that owners refund any increase in a
tenant's security deposit ampunt collected in excess of a new | egal rent
established under this act within thirty days of the departnment's issu-
ance of an order determining new legal rents. Such excess security
deposit amount nmay be refunded in the form of a rent <credit applied
toward the affected tenant's next nonthly rent paynent, and affected
tenants are entitled to self-deduct the refund ambunt from future rent
payment s.

(f) The newlegal rent shall be the |legal rent beginning on the date
rent is required to be paid next succeeding the issuance of a final
order determ ning new | egal rents under this act.

(g) Any lease agreenent executed after the issuance of a final order
determ ning new |l egal rents under this act shall be deened to incorpo-
rate the rent amounts and effective dates set forth in such order

(h) Any tenant residing in an affected housing acconmpdati on nay
assert their entitlenment to the repeal of prior rent under subdivision
(b) of this section, as a defense or counterclaimin any |egal proceed-
ing predicated upon a landlord' s claimof default in the paynent of rent
pursuant to an agreenent. Any court with jurisdiction over a l|andlord's
claimas to a tenant's default in the paynent of rent shall also adjudi-
cate and have prinmary jurisdiction over the tenant's assertion of a
defense or counterclaimunder this provision if the departnment has not
yet issued an order determining the new legal rent. A court order nmade
under this subdivision shall not in any way be deened to inpair a build-



O©CoOoO~NOUP~WNE

S. 1255 4

ing owner's right or tine to apply for a Ilinmtation wunder subdivision
(d) of this section

(i) Al final orders issued by the departnent pursuant to subdivisions
(b), (c), and (d) of this section shall be subject to appeal pursuant to
exi sting procedures for admnistrative review before the division.

§ 3. Paragraph 2 of subdivision 3-a, subparagraphs 7, 8, 9 and 10 of
t he second undesi gnat ed paragraph of paragraph (a) of subdivision 4 of
section 4 of chapter 274 of the |aws of 1946, constituting the energency
housing rent control |aw, paragraph 2 of subdivision 3-a of section 4
and subparagraph 8 of the second undesi gnated paragraph of paragraph (a)
of subdivision 4 of section 4 as anended by section 8 of part K of chap-
ter 36 of the laws of 2019, subparagraphs 9 and 10 of the second undes-
i gnated paragraph of paragraph (a) of subdivision 4 of section 4 as
anended by section 25 of part B of chapter 97 of the laws of 2011
subparagraph 7 of the second undesi gnated paragraph of paragraph (a) of
subdi vi sion 4 of section 4 as separately anended by section 25 of part Q
of chapter 39 of the laws of 2019 and section 14 of part K of chapter 36
of the laws of 2019, are amended to read as foll ows:

(2) the anpbunt of increases in maximum rent authorized by order
because of increases in dwelling space, services, furniture, furnishings
or equiprment [ i i




OCOO~NOUIRWNPEF

has been since March first, nineteen hundred fifty, in structures
containing nore than four housing accomodations, other inprovenents
made with the express informed consent of the tenants in occupancy of at
| east seventy-five per centum of the housing accommpdati ons, provided,
however, that no adjustnment granted hereunder shall exceed two per
centum unless the tenants have agreed to a higher percentage of
i ncrease, as herein provided; [£2-] or (8) there has been, since Mrch
first, nineteen hundred fifty, a subletting without witten consent from
the landlord or an increase in the nunber of adult occupants who are not
menbers of the imediate famly of the tenant, and the | andl ord has not
been conmpensated therefor by adjustnment of the maxi numrent by |ease or
order of the comm ssion or pursuant to the federal act; or [&6)] (9)
the presence of unique or peculiar circunstances mterially affecting
the maximum rent has resulted in a maxi mumrent which is substantially
| ower than the rents generally prevailing in the sanme area for substan-
tially simlar housing accommpdati ons.

8 4. Paragraphs 3, 4, and 5 of subdivision d of section 6 of section 4
of chapter 576 of the |laws of 1974, constituting the energency tenant
protection act of nineteen seventy-four, paragraph 3 of subdivision d as
anmended by section 26 of part Q of chapter 39 of the |aws of 2019, para-
graph 4 of subdivision d as anended by chapter 403 of the | aws of 1983,
paragraph 5 of subdivision d as anended by chapter 102 of the | aws of
1984, are anended to read as foll ows:

(3) [%he#9—has7been—s+nee—Janua#y—LL#sLT—ﬂLne%een—haa@%ed—se#en%y—#eg#
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4¥] an owner by application to the state division of housing and
community renewal for increases in the rents in excess of the rent
adj ust nent aut horized by the rent guidelines board under this act estab-
lishes a hardship, and the state division finds that the rate of rent
adjustnent is not sufficient to enable the owner to nmmintain approxi-
mately the same ratio between operating expenses, including taxes and
| abor costs but excluding debt service, financing costs, and nanagenent
fees, and gross rents which prevailed on the average over the i mediate
preceding five year period, or for the entire |life of the building if
| ess than five years, or

[656F] (4) as an alternative to the hardship application provided under
par agraph [few] three of this subdivision, owners of buildings acquired
by the sane owner or a related entity owned by the sane principals three
years prior to the date of application may apply to the division for
increases in excess of the level of applicable guideline increases
established wunder this |aw based on a finding by the conmi ssioner that
such guideline increases are not sufficient to enable the owner to nain-
tain an annual gross rent income for such building which exceeds the
annual operating expenses of such building by a sumequal to at |east
five percent of such gross rent. For the purposes of this paragraph,

operating expenses shall consist of the actual, reasonable, costs of
fuel, labor, utilities, taxes, other than inconme or corporate franchise
taxes, fees, pernmits, necessary contracted services and non-capital

repairs, insurance, parts and supplies, managenent fees and other adm n-
istrative costs and nortgage interest. For the purposes of this para-
graph, nortgage interest shall be deened to nean interest on a bona fide
nortgage including an allocable portion of charges related thereto.
Criteria to be considered in determ ning a bona fide nortgage other than
an institutional nortgage shall include; condition of the property,
|l ocation of the property, the existing nortgage market at the tinme the
nmortgage is placed, the termof the nortgage, the anortization rate, the
princi pal anpbunt of the nortgage, security and other terns and condi-
tions of the nortgage. The comm ssioner shall set a rental value for any
unit occupied by the owner or a person related to the owner or unoccu-
pied at the owner's choice for nore than one nonth at the |ast regul ated

rent plus the mninmum nunber of guidelines increases or, if no such
regul ated rent existed or is known, the comm ssioner shall inpute a rent
consistent with other rents in the building. The anount of hardship

i ncrease shall be such as nmay be required to maintain the annual gross
rent income as provided by this paragraph. The division shall not grant
a hardship application under this paragraph or paragraph [few] three of
this subdivision for a period of three years subsequent to granting a
hardship application wunder the provisions of this paragraph. The
collection of any increase in the rent for any housing acconmpdation
pursuant to this paragraph shall not exceed six percent in any year from
the effective date of the order granting the increase over the rent set
forth in the schedule of gross rents, with collectability of any dollar
excess above said sum to be spread forward in simlar increnments and
added to the rent as established or set in future years. No application
shall be approved unless the owner's equity in such building exceeds
five percent of: (i) the arns length purchase price of the property;
(ii) the <cost of any capital inprovenents for which the owner has not
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collected a surcharge; (iii) any repaynent of principal of any nortgage
or loan wused to finance the purchase of the property or any capital
i mprovenments for which the owner has not collected a surcharge; and (iv)
any increase in the wequalized assessed value of the property which
occurred subsequent to the first valuation of the property after
purchase by the owner. For the purposes of this paragraph, owner's equi-
ty shall mean the sumof (i) the purchase price of the property |less the
principal of any nortgage or |oan used to finance the purchase of the
property, (ii) the cost of any capital inprovenent for which the owner
has not collected a surcharge I ess the principal of any nortgage or | oan
used to finance said inprovenent, (iii) any repaynent of the principa

of any nortgage or |oan used to finance the purchase of the property or
any capital inprovemrent for which the owner has not collected a
surcharge, and (iv) any increase in the equalized assessed val ue of the
property whi ch occurred subsequent to the first valuation of the proper-
ty after purchase by the owner.

8 5. Subparagraphs (g), (h), (i), (j), (k), (m and (o) of paragraph 1
of subdivision g of section 26-405 of the adnministrative code of the
city of New York, subparagraph (g) as anended by section 27 of part Q of
chapter 39 of the I aws of 2019, subparagraph (k) as amended by chapter
749 of the laws of 1990, are amended to read as foll ows:

(9) [Fhere—has—been—since—JulbyHrst—niReteen—hundred—seventy—a
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pev-ded—er

&3] There has been, since March first, nineteen hundred fifty-nine, a
subletting without witten consent fromthe landlord or an increase in
the nunber of adult occupants who are not nenbers of the i mediate fam -
ly of the tenant, and the | andlord has not been conpensated therefor by
adj ustment of the maxi numrent by |ease or order of the city rent agency
or pursuant to the state rent act or the federal act; or

[65] (h) The presence of unique or peculiar circunstances materially
affecting the maximumrent has resulted in a nmaximum rent which is
substantially lower than the rents generally prevailing in the sane area
for substantially simlar housing acconmodati ons.

[ék}——Ihe—LandLe#g—has7+nGH#Leq?—s+n9e74anua#y—LLLSLT—ALneLeen—thd#gd

) B
[9] (i) Wiere the rehabilitation or inprovenment of sub-standard or

deteriorated housing acconmnodations has been financed under a govern-
ment al program providi ng assi stance through | oans, | oan insurance or tax
abat enent or has been undertaken under another rehabilitation program
not so financed but approved by the comm ssioner.

[(6] (J) (1) There has been an increase in heating and heating fue
expenditures in a property resulting froma city-wide rise in heating
fuel costs such that the verifiable expenditures for heating or heating
fuel in a property for nineteen hundred seventy-four exceeds the verifi-
abl e expenditures for such heating or heating fuel during nineteen
hundred seventy-three.

(2) To obtain a rental adjustment pursuant to this subparagraph [},
the landlord nust certify that he or she is presently maintaining al
essential services required to be furnished with respect to the housing
accommodati ons covered by such certification, and that he or she will
continue to so nmaintain such essential services for the period of any
such adj ust ment .

(3) To obtain a rental adjustnment pursuant to this subparagraph [,
the landlord nust certify on information and belief that he or she will
not be earning an anount in excess of the statutory return specified in
subparagraph (a) of this paragraph [ere—of—subdiH-si-oA—g—of—this

section] after collection of such rental adjustment, with respect to the
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buil ding or buildings serviced by a single heating plant; and where the
building, or buildings serviced by a single heating plant, contains
forty-nine or fewer housing accomodations, the Ilandlord nust certify
that the anount expended directly for heating or heating fuel in nine-
teen hundred seventy-four equalled or exceeded ten per cent of the total
rental income which was derived from the property during nineteen
hundred seventy-four; and, where the building, or buildings serviced by
a single heating plant, contains fifty or nore housing acconmnodations
the landlord nust certify that the ampbunt expended directly for heating
or heating fuel in nineteen hundred seventy-four equalled or exceeded
seven and one-half percentum of the total rental incone which was
derived fromthe property during nineteen hundred seventy-four.

(4) The total rental adjustments for a property to be allocated or
deened allocated pursuant to this subparagraph [e)}] shall not exceed
one-hal f of the gross anmpunt by which the total verifiable expenditures
for heating or heating fuel for nineteen hundred seventy-four exceeds
the total verifiable expenditures for such heating or heating fuel for
ni net een hundred seventy-three.

(5) Such total rental adjustnents shall be allocated or deened all o-
cated pursuant to this subparagraph [&s)}] to all housing accommpdations
subject to this chapter, to all other housing acconmopdations, and to al
commercial, professional and sinmlar facilities in or associated with
the property in a manner to be determned by the agency. In no event
shall any adjustnment in nmaxi mumrent pursuant to this subparagraph [&eH
for any housi ng acconmopdati ons subject to this chapter exceed a nonthly
i ncrease of two dollars per room as defined by itemeight below In any
apartment containing five or nore rooms, any increase shall not exceed
the total of nine dollars.

(6) Any adjustnent pursuant to this subparagraph [e)}] shall be effec-
tive for all or part of the period July first, nineteen hundred seven-
ty-five through June thirtieth, nineteen hundred seventy-six. Any
adj ustnent pursuant to this subparagraph shall automatically expire no
| ater than June thirtieth, nineteen hundred seventy-siX.

(7) The rental increases provided for herein shall be effective and
collectible upon the landlord's filing a report with the agency on fornms
prescribed by the agency and upon giving such notice to the tenants as
the agency shall prescribe, subject to adjustnments wupon order of the

agency.
(8) In determning the anpbunt of an adjustnent allocation of an
adj ustment pursuant to this subparagraph [&e)], only living roons,

kitchens over fifty-nine square feet in area, dining roons and bedroons
shal | be considered roons; bathroons, foyers, and kitchenettes shall not
be consi dered roons.

8 6. Subdivision a of section 26-407 of the adm nistrative code of the
city of New York is anmended to read as foll ows:

a. Notwi thstanding any provisions of this chapter, any I|abor cost
pass-along rent increase requested of, or received from any tenant on

or aftgr July first, nineteen hundred seventy—tmo[r——pHLsaang—fLe——Lhe

ment as provided under this chapter after the effective date of this
secti on.

8§ 7. Paragraph 6 of subdivision c of section 26-511 of the administra-
tive code of the city of New York as separately amended by section 12 of
part K of chapter 36 and section 28 of part Q of chapter 39 of the |aws
of 2019, is anended to read as foll ows:
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(6) provides criteria whereby the comm ssioner may act upon applica-
tions by owners for increases in excess of the level of fair rent
i ncrease established under this | aw provi ded, however, that such crite-
ria shall provide [&&)] as to hardship applications, for a finding that
the level of fair rent increase is not sufficient to enable the owner to
mai ntain approxi mately the sanme average annual net income (which shal
be conputed w thout regard to debt service, financing costs or nanage-
ment fees) for the three year period ending on or within six nonths of
the date of an application pursuant to such criteria as conpared wth
annual net income, which prevailed on the average over the period nine-
teen hundred sixty-ei ght through nineteen hundred seventy, or for the
first three years of operation if the building was conpl eted since nine-
teen hundred sixty-eight or for the first three fiscal years after a
transfer of title to a new owner provided the new owner can establish to
the satisfaction of the conm ssioner that he or she acquired title to
the building as a result of a bona fide sale of the entire building and
that the new owner is unable to obtain requisite records for the fiscal
years nineteen hundred sixty-eight through nineteen hundred seventy
despite diligent efforts to obtain same from predecessors in title and
further provided that the new owner can provide financial data covering
a mninmum of six years under his or her continuous and uninterrupted
operation of the building to neet the three year to three year conpar-

atlve test perlods hereln prOV|ded[——and—éb}—as—Le——eenp#e%ed——bu+¥d+ng-
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] Notwith-

standi ng anything to the contrary contai ned herein, no hardship increase
granted pursuant to this paragraph shall, when added to the annual gross

rents, as determined by the conm ssioner, exceed the sumof, (i) the
annual operating expenses, (ii) an allowance for managenent services as
determined by the commssioner, (iii) actual annual nortgage debt
service (interest and anortization) on its indebtedness to a |ending
institution, an insurance conpany, a retirement fund or welfare fund
which is operated under the supervision of the banking or insurance | aws
of the state of New York or the United States, and (iv) eight and one-
half percent of that portion of the fair narket value of the property
whi ch exceeds the unpaid principal anmobunt of the nortgage indebtedness
referred to in subparagraph (iii) of this paragraph. Fair market val ue
for the purposes of this paragraph shall be six times the annual gross
rent. The <collection of any increase in the stabilized rent for any
apartment pursuant to this paragraph shall not exceed six percent in any
year fromthe effective date of the order granting the increase over the
rent set forth in the schedule of gross rents, wth collectability of
any dollar excess above said sumto be spread forward in sinlar incre-
nments and added to the stabilized rent as established or set in future
years;

8§ 8. If any clause, sentence, paragraph, subdivision, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid, such judgnment shall not affect, inpair, or invalidate the
remai nder thereof, but shall be confined in its operation to the clause,
sentence, paragraph, subdivision, section or part thereof directly
involved in the controversy in which such judgnent shall have been
rendered. It is hereby declared to be the intent of the |egislature that
this act would have been enacted even if such invalid provisions had not
been included herein. It is further declared to be the intent of the
|l egislature that this act woul d have been enacted even if subdivisions
(b), (c¢), (d), (e), (f), (9), (h), and (i) of section two of this act
had not been included herein.

8 9. This act shall take effect imediately; provided:

(a) that the amendments to section 26-511 of chapter 4 of title 26 of
the administrative code of the city of New York made by section seven of
this act shall expire on the sane date as such | aw expires and shall not
affect the expiration of such |law as provided under section 26-520 of
such law, and

(b) that the anmendnents to sections 26-405 and 26-407 of the city rent
and rehabilitation |aw nmade by sections five and six of this act shall
remain in full force and effect only as long as the public energency
requiring the regulation and control of residential rents and evictions
continues, as provided in subdivision 3 of section 1 of the |ocal ener-
gency housing rent control act.

(c) Effective imediately, the addition, anmendnent and/or repeal of
any rule or regul ation necessary for the inplementation of this act on
its effective date are authorized to be nade and conpleted on or before
such effective date.



