OCoO~NOUIRA,WNPEF

STATE OF NEW YORK
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2021- 2022 Regul ar Sessi ons

| N SENATE

January 8, 2021

Introduced by Sen. BENJAMN -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Housing, Construction and
Communi ty Devel opnent

AN ACT to amend the public housing |law and the tax law, in relation to
enacting the COVID-19 housing tax credit act

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "COVID-19 housing tax credit act".

8§ 2. The public housing law is anended by adding a new article 2-B to
read as foll ows:

ARTICLE 2-B
TAX CREDI TS FOR RENTAL LOSSES DURI NG THE COVI D-19 PANDEM C

Section 26. Definitions.

27. Allowance of credit, application for credit, anpunt and

limtations.

28. Credit npnitoring.

29. Requl ations.
8 26. Definitions. As used in this article, the following terns shal
have the followi ng definitions:

1. "Fair market rent" shall nean the fair market rent for each rental
area as pronulgated annually by the United States departnent of housing
and urban developnent's office of policy devel opnent and research pursu-
ant to 42 USC 1437f, as anended fromtine to tine.

2. "lease" shall nmean a witten agreenent between an owner and a
tenant for the leasing of a dwelling unit to the tenant. The |ease
establishes the conditions for occupancy of the dwelling unit by an
individual or fanmly

3. "Omer" shall nmean any private person or any entity, including a
cooperative, having the legal right to | ease or sublease dwelling units.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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4. "Tenant" neans a person occupying or entitled to occupy a residen-
tial rental prenmises who is either a party to the |ease or rental agree-
nent for such prenmises or is a statutory tenant pursuant to the energen-
cy housing rent control law or the New York city rent and rehabilitation
law or article seven-C of the multiple dwelling | aw

5. "Eligibility statenent” neans a statenent issued by the conm ssion-
er certifying that a building is an eliqgible building.

6. "Eligible building" neans a building approved by the comr ssioner
as eligible to receive credits under this article.

7. "State of energency" shall nean the state disaster energency for
the entire state of New York declared in executive order two hundred
two, beginning on March seventh, two thousand twenty and extending
through Septenber seventh, twod thousand twenty, as well as any addi -
tional time during which such state disaster energency is in effect,
should the governor extend it beyond Septenber seventh, two thousand
twenty.

8. "Adjusted incone" shall nean incone minus any deductions allowable
at the discretion of the conmissioner pursuant to this article. The
calculation of incone perforned at the tine of application shall consid-
er only incone that the household is currently receiving at such tine
and any incone recently termnated shall not be included. The cal cu-
lation of incone perforned with respect to households receiving assist-
ance for arrearages shall consider only the incone that the househol d
was receiving at the time such arrearages were incurred.

9. (a) "Famly" shall nmean a group of persons living in the sanme
househol d who:

(i) are related by birth, marriage or adoption. This group includes,
but is not limted to a famly with or without children (a child who is
tenporarily away from the hone because of placenent in foster care is
considered a nenber of the family), an elderly famly, a near-elderly
famly, a disabled famly, a displaced famly, or the remaining nenber
of a tenant famly; or

(ii) are two or nmore individuals who are not related by blood,
narriage, adoption, or other operation of [aw,  but who can denonstrate
that they have lived together previously and certify that each individ-
ual's incone and other resources will be available to neet the needs of
the famly.

(b) The commi ssioner shall have the discretion to determne if any
other group of persons qualifies as a fam|ly.

10. "Manufactured hone" shall have the sane neaning as defined in
section two hundred thirty-three of the real property |aw

11. "Manufactured hone tenant" shall have the sane neaning as defined
in section two hundred thirty-three of the real property |aw

8 27. Allowance of credit, application for credit., ampunt and linmta-
tions. 1. Allowance of credit. A taxpayer subject to tax under article
nine-A twenty-two, or thirty-three of the tax [aw which owns an inter-
est in one or nore potential eligible buildings, or a transferee of such
a taxpayer as described in subdivision six of this section, shall be
allowed a credit against such tax for the ampunt of credit allocated by
the conm ssioner to each such potential eligible building. Except as
provided in subdivision two of this section, the credit anpunt so all o-
cated shall be allowed as a credit against the tax for the ten taxable
years in the credit period beginning in and after tax year two thousand
twenty-five.

2. Amount of credit. (a) Except as provided in subdivisions three and
four of this section, the anmpunt of credit shall be the difference
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bet ween the cunul ative anpunt of rents owed on a nonthly basis pursuant
to the leases covering each occupied dwelling unit mnus the tenant's
rental obligation, for those nonths during the state of energency.
Credits shall be reduced by any ampbunt of rent paynments nmade by a tenant
above their rental obligation under this article.

(b) Notwithstanding paragraph (a) of this subdivision, if a |lease has
as its rent an ampunt that exceeds two hundred fifty percent of fair
market rent for the rental area, the collectible rent for the dwelling
unit subject to the Iease shall be deened to be tw hundred fifty
percent of the fair market rent for the rental area

(c) (i) The comm ssioner shall receive applications for credit. The
application for credit by the owner or owners of the rental property
shall include the anpunt of the credit requested, which shall be based
upon the cunmulative nonthly rent owed by tenants pursuant to the |eases
covering each occupied dwelling during each nonth of the state of ener-
gency, and the actual nonthly rent collected during each respective
nonth of the state of energency, to be allocated by the comr ssioner to
the potential eligible building. The application shall also include the
tenant's nane and mailing address for each unit for which credit is
sought. The applicant has the burden of providing sufficient proof to
the comissioner for review and determination. The application shal
contain sufficient information to identify each such building and the
taxpayer or taxpayers with respect to each such building, and such other
information as the conmi ssioner, in consultation with the commi ssi oner
of taxation and finance, shall prescribe. The conm ssioner shall devel-
op procedures for verifying the tenant's incone and determning the
tenant's rental obligation for the tax credit benefit period.

(ii) Wiile the application is pending, the applicant may not conmence
a proceeding to recover possession of the property for the non-paynent
of rent which is the subject of the application

(iii) Subject to the availability of credits, the ampunt of the credit
available to the potential eligible building shall be the actual differ-
ence between the nonthly l|ease anounts for occupied units mnus the
tenant's rental obligation and the actual amount of nonthly rent
collected, as determ ned by the conmmi ssioner. Upon approval of the cred-
it to an owner., the owner shall release the occupants of the unit or
building fromany liability for the non-paynent of rent that is the
subject of the credit.

(iv) Omers shall not be eligible for credit (1) if such owner has
received property tax relief, rental voucher assistance, or any other
federal, state or locally funded benefit intended to pay, abate or

conpensate the owner for eligible unpaid rent, (2) if the owner has
commenced a proceeding to recover possession of the property for the
non-paynent of rent which is the subject of the application, or (3)
anot her owner, co-owner or applicant has applied for tax credits for the
unpaid rent of the sane units.

3. Tenant rental obligation. (a) The nonthly rental obligation of each
tenant for which credit is sought shall be thirty percent of the nonthly
adj usted i ncone of such tenant.

(b) If a tenant shares a dwelling or nmanufactured hone with one or
nore individuals who are not part of their famly or household, the
nonthly rental obligation of the tenant shall be calculated using the
portion of the tenant's rent for which they are responsible rather than
the entire rent for the shared dwelling unit or manufactured hone.
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(c) Each family shall identify the individuals to be included in the
famly at the tinme of application, and shall update such information if
the fam|ly's conposition changes.

4. Verification of incone and assets. (a) The conm ssioner shal
establish procedures that are appropriate and necessary to assure that
data regarding incone, and assets to the extent necessary to determ ne
eligibility, provided by tenants under this article is conplete and
accurate. Acceptable nethods of verification shall include, but are not
limted to, paycheck stubs, earning statenents, tax records, W2 forns,
witten statenents from a forner or current enployer, telephone or
in-person contact with a forner or current enployer, notarized state-
nents or affidavits signed by the applicant, or other nethods approved
by the conmi ssioner.

5. Statewide limtation. (a) The aggregate dollar anmpbunt of credit
which the commssioner may allocate to eligible buildings under this
article shall be one billion dollars.

(b) An eligible building shall be limted to a credit anpunt equal to
the difference between the cunulative nonthly rent anmount pursuant to
the leases in effect on March first, two thousand twenty mnus the
tenant's rental obligation and the actual npnthly rent anpunt coll ected
for the nonths during the state of energency. The taxpayer shall prove,
to the satisfaction of the conmi ssioner, the anpunt of rent due.

(c) The ampunt of the tax credit paynent with respect to any dwelling
unit or nmanufactured honme tenant shall be the difference between the
nonthly contractual or statutory rent the owner is to receive for the
unit or hone and thirty percent of the tenant's nonthly adjusted incone.

(d) Notwi thstanding paragraph (b) of this subdivision, the maxinm
nonthly tax credit for each tenant shall be the difference between the
rental obligation established in this section and tw hundred fifty
percent of the fair market rent for the rental area

6. Building Prioritization. The conmi ssioner shall prioritize applica-
tions for buildings based on the anpbunt of credit requested in conpar-
ison to the cunulative anount of rents owed on a nonthly basis pursuant
to the | eases covering all occupied dwelling units during the respective
nonths of the state of energency. Buildings in which the anpunt of cred-
it requested exceeds seventy-five percent of the cunul ative anpunt of
rents owed shall be highest priority, followed by buildings in which the
anpunt exceeds fifty percent but is bel ow seventy-five percent. followed
by buildings in which the ambunt exceeds twenty-five percent but does
not exceed fifty percent, and then any other applications. The conmni s-
sioner shall also prioritize applications for buildings with |owincone
housing requlatory agreenents or where fifty percent of the units are at
or below the fair nmarket rent.

7. Transfer of <credit. (a) A taxpayer allowed a credit pursuant to
this article may transfer the credit., in whole or in part, to another
person or entity, who shall be referred to as the transferee. Transfer-
ees shall be entitled to apply transferred credit to a tax inposed under
article nine-A twenty-two or thirty-three of the tax law, provided al
requirenents for claimng the credit are net. Atransferee nay not
transfer any credit, or portion thereof. acquired by transfer.

(b) A taxpayer allowed a credit pursuant to this article nust enter
into a transfer contract with the transferee. The transfer contract nust
specify (i) the building address and any other location identification
information; (ii) the schedule of years for which the transfer credit
may be clainmed and the ampunt of credit previously clained; (iii) the
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anpunt of consideration received by the taxpayer for the transfer cred-
it; and (iv) the anpunt of credit being transferred.

(c) No transfer shall be effective unless the taxpayer allowed a cred-
it pursuant to this article and seeking to transfer the credit files a
transfer statenment with the conm ssioner prior to the transfer and the
conm ssioner approves such transfer. The transfer statenent shal
provide the nane and federal identification nunbers of the filing
transferor and the taxpayer to whomthe filing transferor transferred
the credit, and the anpbunt of credit transferred to each such person or
entity. A copy of the transfer contract shall be attached to the trans-
fer statenent. The statenent shall also contain such other information
as the commissioner may require. After reviewing the transfer contract
and the transfer statenent, the conmm ssioner shall approve or deny the
transfer as provided in this subdivision. If the conm ssioner approves
the transfer, the conm ssioner shall issue an approval statenent that
provides the nane of the transferor and transferee, the anmount of credit
being transferred and such other infornation as the conmmi ssioner and the
conm ssioner of taxation and finance deem necessary. A copy of the
conm ssioner's approval statenent nust be attached to the transferee's

tax return. If the comm ssioner denies the transfer, the conmm ssi oner
shall provide the taxpayer a witten deternmi nation for such denial. The
conmm ssioner, in consultation with the conm ssioner of taxation and

finance, may establish such other procedures and standards deened neces-
sary for the transferability of the rental |osses credit.

(d) The commi ssioner shall forward copies of all transfer statenents
and attachnents thereto and approval statenents to the departnent of
taxation and finance within thirty days after the transfer is approved
by the conmi ssi oner.

8 28. Credit npnitoring. The comm ssioner shall establish such proce-
dures deened necessary for nmonitoring conpliance of an eligible building
with the provisions of this article, and for notifying the conm ssioner
of taxation and finance of any such nonconpli ance.

8 29. Reqgulations. The commssioner shall pronulgate any rules and
reqgul ati ons necessary to adnminister the provisions of this article.

§ 3. The tax law is anmended by adding a new section 45 to read as
foll ows:

8§ 45. COVID 19 housing tax credit. (a) A lowance of credit. A taxpayer
subject to tax under article nine-A twenty-two or thirty-three of this
chapter shall be allowed a credit against such tax, pursuant to the
provisions referenced in subdivision (b) of this section, with respect
to rental losses during the COVID 19 pandenmic for which an eligibility
statenent has been issued by the conmi ssioner of the division of housing
and community renewal. The anpunt of such credit shall be the credit
anpount all ocated by such comm ssioner as provided in article tws-B of
the public housing law. The credit anmount shall be allowed for each of
the ten taxable years in the credit period beginning in and after tax
year two thousand twenty-five.

(b) Cross-references. For application of the credit provided for in
this section, see the followi ng provisions of this chapter:

(1) Article 9-A. Section 210-B: subdivision 55,

(2) Article 22: Section 606: subsection (kkk),

(3) Article 33: Section 1511: subdivision (ee).

8§ 4. Section 210-B of the tax law is anmended by adding a new subdivi-
sion 55 to read as foll ows:

55. COVID-19 housing tax credit. (a) A lowance of credit. A taxpayer
shall be allowed a credit against the tax inposed by this article wth
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respect to rental losses during the COVID 19 pandemi c, conputed as
provided in section forty-five of this chapter.

(b) Application of credit. The credit allowed under this subdivision
for any taxable yvear shall not reduce the tax due for such year to less
than the fixed dollar mninum anpunt prescribed in paragraph (d) of
subdi vi sion one of section two hundred ten of this article. Provided,.
however, if the anmpunt of credit allowed under this subdivision for any
taxabl e year reduces the tax to such amount or if the taxpayer otherw se
pays tax based on the fixed dollar mninum anount, any anount of credit
thus not deductible in such taxable year shall be treated as an overpay-
nent of tax to be credited or refunded in accordance with the provisions
of section one thousand eighty-six of this chapter. Provided, further
the provisions of subsection (c) of section one thousand eighty-eight of
this chapter notwithstanding, no interest shall be paid thereon.

8§ 5. Section 606 of the tax law is anended by adding a new subsection
(kkk) to read as foll ows:

(kkk) COVID- 19 housing tax credit. (1) Allowance of credit. A taxpayer
shall be allowed a credit against the tax inposed by this article with
respect to the rental |osses during the COVID 19 pandenmic, conputed as
provided in section forty-five of this chapter.

(2) Application of credit. |If the anpunt of the credit allowed under
this subsection for any taxable year shall exceed the taxpayer's tax for
such year, the excess shall be treated as an overpaynent of tax to be
credited or refunded in accordance with the provisions of section six
hundred eighty-six of this article, provided, however, that no interest
shall be paid thereon.

8§ 6. Section 1511 of the tax law is anended by addi ng a new subdivi -
sion (ee) to read as foll ows:

(ee) COVID-19 housing tax credit. (1) Allowance of credit. A taxpayer
shall be allowed a credit against the tax inposed by this article with
respect to rental losses during the COVID-19 pandemc, conputed as
provided in section forty-five of this chapter.

(2) Application of credit. The credit allowed under this subdivision
for any taxable yvear shall not reduce the tax due for such year to less
than the mininmum tax fixed by paragraph four of subdivision (a) of
section fifteen hundred two of this article or by section fifteen
hundred two-a of this article., whichever is applicable. Pr ovi ded,
however, if the anmpunt of credit allowed under this subdivision for any
taxable year reduces the tax to such anpunt, then any ampunt of credit
thus not deductible in such taxable year shall be treated as an overpay-
nent of tax to be credited or refunded in accordance with the provisions
of section ten hundred eighty-six of this chapter. Provided, further
the provisions of subsection (c) of section ten hundred eighty-eight of
this chapter notwithstanding, no interest shall be paid thereon.

§ 7. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax law is anended by adding a new clause (xlvi) to read as
foll ows:

(xIvi) COVID 19 housing tax Anpunt of credit for the sum of
credit under subsection (kkk) the COVID-19 housing tax
credit under subdivision fifty-five
of section two hundred ten-B

8 8. This act shall take effect imediately; provided that sections
two, three, four and five of this act shall apply to taxable years
begi nning on or after January 1, 2021.




