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AN ACT to anend the crimnal procedure law, in relation to notions to
vacate judgnent; and to repeal certain provisions of such law relating
thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The crimnal procedure |lawis anended by adding two new
sections 440.00 and 440.11 to read as foll ows:
8 440.00 Definition.

As used in this article, the term"applicant" neans a person previous-
ly convicted of a crine who is applying for relief under this article.
§ 440.11 Motion to vacate judgnent; change in the |aw

1. At any tine after the entry of a judgnent obtained at trial or by
plea, the <court in which it was entered nay. upon npotion of the appli-
cant, vacate such judgnent upon the ground that:

(a) The applicant was convicted of any offense in the state of New
York which has been subsequently decrimnalized and is thus a |lega
nul lity.

(b) There has been a change, whether substantive or procedural, in the
law or laws applied in the process leading to the applicant's conviction

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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where sufficient reason exists to allow retroactive application of the
changed | egal standard.

2. If the court grants a notion under this section, it nust vacate the
judgnent on the nmerits, dismiss the accusatory instrunent, seal the
judgnent, and may take such additional action as is appropriate in the
ci rcunst ances.

§ 2. Section 440.10 of the crimnal procedure |aw, paragraph (g-1) of
subdi vision 1 as added by chapter 19 of the |laws of 2012, paragraph (h)
of subdivision 1, paragraph (a) of subdivision 3 and subdivision 4 as
anmended and subdivisions 7 and 8 as renunbered by chapter 332 of the
laws of 2010, paragraph (i) of subdivision 1 and subdivision 6 as
anended by chapter 629 of the |Iaws of 2021, paragraph (j) of subdivision
1 as anmended by chapter 131 of the |aws of 2019, paragraph (k) of subdi-
vision 1 as amended by chapter 92 of the |laws of 2021, paragraphs (b)
and (c) of subdivision 2 as amended by chapter 501 of the laws of 2021,
and subdivision 9 as added by section 4 of part OO of chapter 55 of the
| aws of 2019, is anended to read as foll ows:

§ 440.10 Motion to vacate judgment.

1. At any tine after the entry of a judgnent obtained at trial or by
plea, the court in which it was entered nay, upon notion of the [defenrd-
ant] applicant, vacate such judgnment upon the ground that:

(a) The court did not have jurisdiction of the action or of the person
of the [defendant] applicant; or

(b) The judgment was procured by duress, msrepresentation or fraud on
the part of the court or a prosecutor or a person acting for or in
behal f of a court or a prosecutor; or

(c) [Moterial—evidence] Evidence adduced at a trial resulting in the
judgment or that was relied upon by any party as a basis for a plea

agreenent was fal se [ard—was—pror—to—the—entry—-ofthefudgrent—khown
by—the—presesitor—ar—by—the—ceouti—teo—bhetalse]; or

(d) [ Material—evi-dence] Evidence adduced by the people at a trial
resulting in the judgment or that was relied upon by any party as a
basis for a plea agreement was procured in violation of the |[defend—
apt—s] applicant's rights under the constitution of this state or of the
United States; or

(e) During the proceedings resulting in the judgnent, the [defendant]

applicant, by reason of nental disease or defect, was incapable of
under standi ng or participating in such proceedings; or

(f) Inproper [anRd—prejudicial] conduct not appearing in the record
occurred during a trial resulting in the judgnent which conduct, iif it
had appeared in the record, wuld have [+egui+ed] nade nossible a
reversal of the judgnent upon an appeal therefrom or

(g) New eV|dence has been d|scovered [s+nee—Lhe—ent#y——ei——a——fadgnen%

] or becone avallable that mhen V|emed anne or with

ot her evidence, is of such character as to create a reasonabl e probabil -
ity that had such evidence been received at the trial or discovered

prior to trial or plea agreenent that the verdict or plea would have
been nor e favorable to the [deiendanL——pLe¥+ded—tha%—a—net+en—based—epen

] anollcant Tvpes of neM/eV|dence shaII |nclude

but not be limted to newy available forensic evidence or evidence that
has either been repudiated by the expert who originally provided the
opinion at a hearing or trial or that has been underm ned by |ater
scientific research or technol ogi cal advances; or
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(g-1) [Ferensie—DNA] |In cases involving the forensic testing of

evrdence perfornmed since the entry of a Judgnent [ (H—+r—the——ocase—ot—a

the court has determ ned that there exists a reasonable probability that
the verdict or plea offer woul d have been nore favorable to the [deferd-
aht] applicant, or the applicant would have rejected the plea offer.

(h) The judgnment was obtained in violation of a right of the [defend—
ant] applicant under the constitution of this state or of the United
States, including, but not linmted to, a judgnent entered, whether upon
trial or guilty plea, against an applicant who is actually innocent. An
applicant is actually innocent where the applicant proves by a prepon-
derance of the evidence that no reasonable jury of the applicant's peers
woul d have found the applicant guilty beyond a reasonabl e doubt; or

(i) The judgnent is a conviction where the [defendant—s] applicant's
participation in the offense was a result of having been a victimof sex
trafficking under section 230.34 of the penal law, sex trafficking of a
child wunder section 230.34-a of the penal law, |abor trafficking under
section 135.35 of the penal |aw, aggravated |abor trafficking under
section 135.37 of the penal law, conpelling prostitution under section
230.33 of the penal law, or trafficking in persons under the Trafficking
Victinse Protection Act (United States Code, title 22, chapter 78);
provi ded t hat

(i) official docunentation of the [deferdant—s] applicant's status as
a victimof sex trafficking, |abor trafficking, aggravated |[|abor traf-
ficking, conpelling prostitution, or trafficking in persons at the tine
of the offense froma federal, state or local government agency shal
create a presunption that the [defendant—s] applicant's participation in
the offense was a result of having been a victimof sex trafficking,
| abor trafficking, aggravated |abor trafficking, conpelling prostitution
or trafficking in persons, but shall not be required for granting a
nmoti on under this paragraph;

(ii) a nmotion under this paragraph, and all pertinent papers and docu-
ments, shall be confidential and may not be nade avail able to any person
or public or private [entity] agency except [where] when specifically
aut hori zed by the court; and

(iii) when a motion is filed under this paragraph, the court may, upon
the consent of the petitioner and all of the involved state [ard] or
| ocal prosecutorial agencies [that—prosecuted—each—wntier], consolidate
into one proceeding a notion to vacate judgnents inposed by distinct or
mul tiple crimnal courts; or

(j) The judgnent is a conviction for [a—elass—A—-or—uheclassified] any
m sdemeanor entered prior to the effective date of this paragraph [ard

]

that resulted in ongoing collateral consequences, including potential or

actual immgration consequences. There shall be a rebuttable presunp-
tion that a conviction by plea to such an offense was not know ng,

voluntary and |nteII|gent [ bosed—on—eongolng—reollateral—conseguences—

thus rendered t he Dlea constltutlonallv defectrve Dursuant to paragraph

(h) of this subdivision. There shall be a rebuttable presunption that a
conviction by verdict to such an offense constitutes cruel and unusua
puni shnment under section five of article one of the state <constitution




OCoO~NOUIRWN P

A 98--A 4

based on such consequences and thus rendered the verdict constitu-
tionally defective pursuant to paragraph (h) of this subdivision;, or

(j-1) The judgment is a conviction for a class D or E felony entered
prior to the effective date of this paragraph for which the sentence
inposed was one year, and such sentence resulted in ongoing collatera
consequences, including potential or actual imrgration consequences.
There shall be a rebuttable presunption that a conviction by plea to
such an offense was not knowi ng, voluntary and intelligent, and thus
rendered the plea constitutionally defective pursuant to paragraph (h)
of this subdivision. There shall be a rebuttable presunption that a
conviction by verdict to such an offense constitutes cruel and unusua
puni shmrent under section five of article one of the state constitution
based on such consequences, and thus rendered the verdict constitu-
tionally defective pursuant to paragraph (h) of this subdivision; or

(k) The judgment occurred prior to the effective date of the laws of
two thousand [twenty—ene] twenty-two that anended this paragraph and is
a conviction for an offense as defined in [subparagraphs] subparagraph
(i), (i), (iii) or (iv) of paragraph (k) of subdivision three of
section 160.50 of this part, or a nmisdeneanor under the former article
two hundred twenty-one of the penal law, in which case the court shal
presunme that a conviction by plea for the aforenentioned offenses was
not knowi ng, voluntary and intelligent if it has severe or ongoing
consequences, including but not linmted to potential or actual inmm-
gration consequences, and shall presune that a conviction by verdict for
the aforenentioned offenses constitutes cruel and unusual punishnent
under section five of article one of the state constitution, based on
t hose consequences. The people nmay rebut these presunptions[—]. or

(1) Any offense in the state of New York that an internedi ate appel -
late court, court of appeals, or United States federal court has deened
in violation of the constitution of this state or of the United States,
or any other right under state or federal |aw

2. Notwi thstanding the provisions of subdivision one, the court [#ust]
may deny a notion to vacate a judgnent when

(a) The ground or issue raised upon the notion was previously deter-
mned on the nmerits upon an appeal fromthe judgment, unless since the
time of such appellate determnation there has been a retroactively
effective change in the law controlling such issue. However, if all of
the evidence currently before the court was not duly considered previ-
ously by the court, the court shall grant the notion or order the hear-

Lng, or

(b) The judgnent is, at the tinme of the notion, appeal able or pending
on appeal, and sufficient facts appear on the record with respect to the
ground or issue raised upon the notion to permt adequate review thereof
upon such an appeal unless the issue raised upon such notion is ineffec-
tive assistance of counsel. This paragraph shall not apply to a notion
under paragraph (i). (j). (k) or (I) of subdivision one of this section
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&3] The ground or issue raised relates solely to the validity of the
sentence and not to the validity of the conviction. 1n such case, the
court shall deemthe notion to have been nmade pursuant to section 440.20
of this article.

[ 3- Nota a

. . B
(d) Although the court nmay deny the notion under any of the circum

stances specified in this subdivision, in the interest of justice and
for good cause shown it may in its discretion grant the motion if it is
ot herwi se neritorious and vacate the judgnent.

[4-] 3. If the court grants the notion, it nust, except as provided in
subdi vi sion [H-e] four or [six] five of this section, vacate the judg-
nment, and mnust either:

(a) dismss and seal the accusatory instrunment, or

(b) order a new trial, or

(c) take such other action as is appropriate in the circunstances.

[5~-] 4. Upon granting the notion upon the ground, as prescribed in
paragraph (g) of subdivision one, that newly discovered evi dence creates
a probability that had such evidence been received at the trial the
verdict would have been nore favorable to the [defendant] applicant in
that the conviction would have been for a | esser offense than the one
contained in the verdict, the court may either:

(a) Vvacate the judgment and order a new trial; or

(b) Wth the consent of the people, nodify the judgnent by reducing it
to one of conviction for such |lesser offense. In such case, the court
must re-sentence the [deferdant] applicant accordingly.

[6-] 5. If the court grants a notion under [paragraph—-H)——o+] para-
graph [&a] (h), (i), (j). (k) or (I) of subdivision one of this
section, it nust vacate the judgnment [ard] on the nerits, dismss the
accusatory instrument, seal the judgnent, and may take such additi onal

action as is appropriate in the circunstances. [lnathe—ecase—of—a—nrotion

+] 6. Upon a newtrial resulting froman order vacating a judgnent
pursuant to this section, the indictnent is deemed to contain all the
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counts and to charge all the offenses which it contained and charged at
the time the previous trial was conmenced, regardl ess of whether any
count was disnissed by the court in the course of such trial, except (a)
t hose upon or of which the [defendant] applicant was acquitted or deened
to have been acquitted, and (b) those dism ssed by the order vacating
the judgnent, and (c) those previously dismssed by an appellate court
upon an appeal fromthe judgnent, or by any court upon a previous post-
j udgnent notion

[8-] 7. Upon an order which vacates a judgnent based upon a plea of
guilty to an accusatory instrument or a part thereof, but which does not
dism ss the entire accusatory instrunent, the crimnal action is, in the
absence of an express direction to the contrary, restored to its
[ prepleading] pre-pleading status and the accusatory instrument is
deened to contain all the counts and to charge all the offenses which it
contained and charged at the tine of the entry of the plea, except those
subsequently dism ssed under circunstances specified in paragraphs (b)
and (c) of subdivision six. Were the plea of guilty was entered and
accepted, pursuant to subdivision three of section 220.30, upon the
condition that it constituted a conplete disposition not only of the
accusatory instrunent underlying the judgnent vacated but al so of one or
nmore ot her accusatory instrunments agai nst the [defendant] applicant then
pending in the sane court, the order of vacation conpletely restores
such ot her accusatory instrunents; and such is the case even though such
order disnisses the main accusatory instrunent underlying the judgnent.

[8~] 8. Upon granting of a notion pursuant to paragraph (j) of subdi-
vision one of this section, the court [#s8y] nust vacate the judgnent and
may, in addition to the renedies in subdivision three of this section,
either:

(a) Wth the consent of the people, [wvacatethe—fudgrent—or] nodify
the judgnment by reducing it to one of conviction for a | esser offense or
allow the applicant to replead to a disposition agreed upon by the
parties; or

(b) [A andorder—apew trialw d
epters] Permt the applicant to enter a plea to the same offense [ir
order—to—permt—the—cowmt—+to] and resentence the [defendant] applicant
in accordance wth the amendatory provisions of subdivision one-a of
section 70.15 of the penal I|aw

9. Upon granting of a notion pursuant to paragraph j-1 of subdivision
one of this section, the court nmust vacate the judgnent and pernit the
applicant to enter a plea to the sane offense in order to permt the
court to resentence the applicant to three hundred sixty-four days.

10. Notwithstanding any other provision of this section, the court
nust order a hearing and address the nerits of any claimfor relief when
the applicant asserts that, in light of all available evidence, there
exists a colorable claimthat he or she is actually innocent. \Wen the
applicant raises an actual innocence claimbased on, in whole or part,
new evidence of actual innocence, the court may not summarily deny the
notion on the ground that the applicant previously noved for relief
under this article.

8§ 3. Section 440.20 of the crimnal procedure |aw, subdivision 1 as
anended by chapter 1 of the laws of 1995, is amended to read as foll ows:
§ 440.20 Motion to set aside sentence; by [defendant] applicant.

1. At any time after the entry of a judgment, the court in which the
j udgnent was entered may, upon notion of the [defendant] applicant, set
aside the sentence upon the ground that it was unauthorized, illegally
i mposed, _exceeded the maximum allowed by |aw, obtained or inposed in




OCoO~NOUIRWN P

A 98--A 7

violation of the defendant's constitutional rights, or was otherw se
invalid as a matter of law. \Where the judgnment includes a sentence of
death, the court may al so set aside the sentence upon any of the grounds
set forth in paragraph (b), (c), (f), (g) or (h) of subdivision one of
section 440.10 as applied to a separate sentencing proceeding under
section 400.27, provided, however, that to the extent the ground or
grounds asserted include one or nore of the aforesaid paragraphs of
subdi vision one of section 440.10, the court nust also apply [subdiH—
s+ens] subdivision two [ and—three] of section 440.10, other than para-
graph [&83] (c) of [subdidsion—twe—of] such [seestien] subdivision, in
determining the notion. In the event the court enters an order granting
a notion to set aside a sentence of death under this section, the court
must either direct a new sentencing proceeding in accordance wth
section 400.27 or, to the extent that the defendant cannot be resen-
tenced to death consistent with the laws of this state or the constitu-
tion of this state or of the United States, resentence the defendant to
life inprisonment without parole or to a sentence of inprisonment for
the class Al felony of nurder in the first degree other than a sentence
of Iife inprisonment w thout parole. Upon granting the notion upon any
of the grounds set forth in the aforesai d paragraphs of subdivision one
of section 440.10 and setting aside the sentence, the court nust afford
the people a reasonable period of tinme, which shall not be I ess than ten
days, to determine whether to take an appeal from the order setting
asi de the sentence of death. The taking of an appeal by the people stays
the effectiveness of that portion of the court's order that directs a
new sent enci ng proceedi ng.

2. Not wi t hst andi ng the provisions of subdivision one, the court
[#st] nrmay deny such a notion when the ground or issue raised thereupon
was previously determned on the nerits upon an appeal fromthe judgnent
or sentence, unless since the time of such appellate determnation there
has been a retroactively effective change in the law controlling such
i ssue. However, if all of the evidence currently before the court was
not duly considered previously by the court, the court shall not deny
the notion to vacate and instead shall order a hearing or grant the
notion. Even if the court has already considered all of the evidence
currently before the court, the court in the interest of justice and for
good cause shown nmay grant the notion if it is otherwi se neritorious.

3, b . — - —

4] An order setting aside a sentence pursuant to this section does
not affect the validity or status of the wunderlying conviction, and
after entering such an order the court nust resentence the [defendant]
applicant in accordance with the |aw.

8 4. Section 440.30 of the crimnal procedure |aw, subdivisions 1 and
l-a as amended by chapter 19 of the |laws of 2012 and the opening para-
graph of paragraph (b) of subdivision 1 as anmended by section 10 of part
LLL of chapter 59 of the laws of 2019, is anmended to read as foll ows:

8§ 440.30 Motion to vacate judgnent and to set aside sentence; procedure.
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1. (a) [A] An application for a motion to vacate a judgnent pursuant
to section 440.10 or 440.11 of this article and a notion to set aside a
sentence pursuant to section 440.20 of this article nmust be nade in
witing by the applicant or their counsel to the judge or justice who
inposed the original sentence and upon reasonable notice to the people.
[ Ypon—the—mption—a—defendant] If, at the tine of such person's request
to apply for relief pursuant to this article, the original sentencing
judge or justice no longer works in the court in which the origina
sentence was inposed., then the request shall be randonmly assigned to
another judge or justice of the court in which the original sentence was
i nposed.

(b) Upon the submi ssion of an application for relief under this arti-
cle, unless the applicant is represented by counsel or affirmatively
states an intention to represent thenselves pro se, the court shal
assign defense counsel if the applicant is indigent or otherw se quali-
fies for free representation in accordance with the provisions of subdi-
vision one of section seven hundred seventeen and subdivision four of
section seven hundred twenty-two of the county law and the rel ated
provisions of article eighteen-A of such |aw

(c) Upon making a deternmination as to assignnent of counsel, the court
shall also pronptly order the disclosure of discovery to the person
applving for relief and his or her counsel. The order of disclosure of
di scovery shall include that:

(i) The people produce all itens and infornation that relate to the
subject nmatter of the case and are in the possession, custody and
control of the prosecution or persons under their direction or control
and nmeke available for inspection any physical evidence secured in
connection with the investigation or prosecution of the applicant,

including all evidence that would be discoverable pursuant to section
245.20 of this part:; and
(ii) The applicant's prior trial and appellate counsel shall nake

available to the applicant or his or her counsel their conplete files
relating to the case; and

(iii) Court clerks and probation departnents shall nmake available to
the applicant or his or her counsel the court files or probation records
pertaining to the case; and

(iv) Nothing in this section shall preclude the court from conducting
an in canera inspection of evidence and issuing a protective order
pursuant to section 245.70 of this part at the request of the prose-
cution or defense.

(v) The discovery order will require that the people and prior defense
counsel turn over all relevant discovery to the person applying for
relief or their counsel no later than thirty days fromthe issuance of
the court's discovery order.

(d) (i) An applicant who is in a position adequately to raise nore
than one ground should raise every such ground upon which he or she
intends to challenge the judgment or sentence. If the notion is based
upon the existence or occurrence of facts, the notion papers [pAust] may
contain sworn allegations thereof, whether by the [defendant] applicant
or by another person or persons. Such sworn allegations may be based
upon personal know edge of the affiant or upon information and belief,
provided that in the latter event the affiant nust state the sources of
such informati on and the grounds of such belief. The [defendant] appli-
cant may further submit documentary evidence or information supporting
or tending to support the allegations of the noving papers.
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(ii) The people may file with the court, and in such case nmust serve a
copy thereof upon the [defendant] applicant or his or her counsel, if
any, an answer denying or admitting any or all of the allegations of the
motion papers, and may further submt docunentary evidence or infornma-
tion refuting or tending to refute such all egations.

(iii) After all papers of both parties have been filed, and after all
docunentary evidence or information, if any, has been submtted, the
court nust consider the same for the purpose of ascertaining whether the
notion is determnable without a hearing to resol ve questions of fact.
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-] 2. (a) [£5] (i) Were the [defendant—s] applicant's notion
requests the performance of a forensic DNA test on specified evidence,
and upon the court's determ nation that any evi dence containi ng deoxyri -
bonucl eic acid ("DNA") was secured in connection with the trial or the
plea resulting in the judgnment, the court shall grant the application
for forensic DNA testing of such evidence [upen—its—determnation—that

NA

].

(ii) Wiere the applicant's notion for relief requests the perfornance

of any other testing of forensic evidence or any physical evidence
secured in the case, the judge shall grant the application for testing
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of such evidence, unless there is no reasonable probability that the
testing of this evidence could result in a different or inproved outcone
for the person applying for relief.

(b) (i) I'n conjunction with the filing of a notion under this subdivi-
sion, the court may direct the people to provide the [defendant] appli-
cant and his or her counsel with information in the possession of the
people concerning the current physical location of +the specified
evidence and if the specified evidence no |onger exists or the physica
| ocation of the specified evidence is unknown, a representation to that
effect and information and docunentary evidence in the possession of the
peopl e concerning the last known physical location of such specified
evi dence.

(ii) If there is a finding by the court that the specified evidence no
|l onger exists or the physical |ocation of such specified evidence is
unknown, [such—+nie#4aL+en—+n—and—eL—+LseLi—shaLL—ne+—be—a——#ae%e+——444#n

—h—desi-ding—a—pi—on—nder—thi-s—sosii-on]  the court shaII grant the

applicant's notion and vacate the judgnent.

(iii) The court, on notion of the [defendant] applicant, may al so
i ssue a subpoena duces tecumdirecting a public or private hospital,
| aboratory or other entity to produce such specified evidence inits
possessi on and/or informati on and docunentary evidence in its possession
concerning the location and status of such specified evidence.

(c) In response to a notion under this paragraph, upon notice to the
parties and to the entity required to performthe search the court nay
order an entity that has access to the conmbined DNA index system
("CODI S") or its successor systemto conpare a DNA profil e obtained from
probative biological mnmaterial gathered in connection with the investi-
gation or prosecution of the [defendant] applicant agai nst DNA dat abanks
by keyboard searches, or a simlar nmethod that does not involve upload-
ing, upon a court's determnation that (1) such profile conplies with
federal bureau of investigation or state requirenments, whichever are
applicable and as such requirenments are applied to | aw enforcenment agen-
cies seeking such a conparison, and that the data neet state DNA index
system and/ or national DNA index systemcriteria as such criteria are
applied to | aw enforcenent agenci es seeking such a conparison and (2) if
such conparlson had been conducted [ ard—+—the—results had-been—admt—

-] a reasonable probability
exists that the verdlct woul d have been nor e favorabl e to the [defend—

bk a et pp e p-ea—a i

ppl|cant For

pur poses of this subdivision, a "keyboard search” shall mean a search of
a DNA profile against the databank in which the profile that is searched
is not uploeded to or nalntalned in the databank
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3. Upon considering the nmerits of the notion, the court nmust grant it
wi thout conducting a hearing and vacate the judgnent or set aside the
sentence, as the case may be, if:

(a) The noving papers allege a ground constituting |egal basis for the
noti on; and

(b) Such ground, if based upon the existence or occurrence of facts,
is supported by sworn allegations thereof; and

(c) The sworn allegations of fact essential to support the notion are
either conceded by the people to be true or are concl usively substanti -
ated by unquestionabl e docunentary proof.

4. Upon considering the nerits of the notion, the court nmay deny it
wi t hout conducting a hearing if:

(a) The noving papers do not allege any ground constituting | ega
basis for the nDtron or

(3] An allegation of fact essential to support the notion is concl u-
sively refuted by unquestionabl e docunmentary proof; or

[£5] (c) An allegation of fact essential to support the nmotion (i) is
contradlcted by a court record or ot her official docunent[——er——+s——nade

ev#denee—] and (||) under these and all the other crrcunstances attend—
ing the case, there is no reasonable possibility that such allegation is
true.

5. If the court does not determ ne the notion pursuant to subdivisions
two, three or four, it nust conduct a hearing and make findi ngs of fact
essential to the determ nation thereof. The [defendant] applicant has a
right to be present at such hearing but may waive such right in witing.
If he or she does not so waive it and if he or she is confined in a
prison or other institution of this state, the court nust cause him or
her to be produced at such hearing.

6. At such a hearing, the [defendant] applicant has the burden of
proving by a preponderance of the -evidence every fact essential to
support the motion. At the hearing, defense counsel shall receive a
daily copy of the hearing ninutes.

7. Regardl ess of whether a hearing was conducted, the court, upon
determining the notion, nust set forth on the record its findings of
fact, its conclusions of |aw and the reasons for its determ nation.

8 5. Subdivision 4 of section 450.10 of the crimnal procedure |aw, as
anmended by chapter 671 of the laws of 1971 and as renunbered by chapter
516 of the laws of 1986, is anended to read as foll ows:

4. An order entered pursuant to [seet+en—440—49——sett+ng—as+de—a

F ] article
four hundred fortv of thls t|tIe shal | be authorlzed to an |nterned|ate
appellate court as a matter of right.

8§ 6. Subdivision 5 of section 450.10 of the crimnal procedure lawis
REPEAL ED.

8§ 7. Severability. If any provision of this act, or any application of
any provision of this act, is held to be invalid, that shall not affect
the wvalidity or effectiveness of any other provision of this act, or of
any ot her application of any provision of this act, which can be given
effect wthout that provision or application; and to that end, the
provi sions and applications of this act are severable.
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8 8. This act shall take effect on the sixtieth day after it
have becone a Ilaw, provided, however, that paragraphs (b) and (c) of

subdi vision 1 of section 440.30 of the crimnal

procedure law as

shal |

added

by section four of this act shall take effect one year after it shal

have becone a | aw.



