OCoO~NOUIWN P

STATE OF NEW YORK

9865

| N ASSEMBLY

April 19, 2022

Introduced by M of A WEPRIN -- read once and referred to the Conmttee
on | nsurance

AN ACT to enact the Health Care Nondi scrimnati on Act of 2021

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and nmay be <cited as
the "Health Care Nondi scrim nation Act of 2021".

8 2. Legislative findings. Al residents should have freedomto seek
the care, treatnment and provider of their choosing with respect to their
healthcare if treatnent of a health condition is wthin a Ilicensed
heal t hcare provider's scope of practice. Gven the historic bias agai nst
nonphar macol ogi cal -based healthcare in New York, it shall be the policy
of the state to redress this inbalance by renoving barriers and enhanc-
ing access to such services. First, a health insurance plan or health
benefit should not discrimnate against |icensed, nonpharnacol ogical -
based healthcare providers regarding fee reinbursenent or paynent for
the provision of simlar or l|ike-kind healthcare services. Second, to
further reverse this bias and pronote the public health, the state
shoul d pronote |icensed, nonpharmacol ogi cal - based heal thcare services to
ensure that the public has full and unfettered access to the evidence-
based benefits of such services, including the treatnent of substance
abuse disorders to conbat the opioid crisis. Third, all residents should
have equal access to nonpharmacol ogi cal -based healthcare alternatives,
whet her through self-funded healthcare plans or plans which are fully
funded through insurance, or other contracts, when naking persona
heal t hcare decisions. Finally, to better ensure conpliance and enforce-
ment, the departnents of health, financial services and |abor should
have the ability to inmpose substantial fines and penalties against
i nsurers, healthcare plans and heal thcare organi zati ons that continue to
deny patients' freedom of choice regarding their healthcare

§ 3. Definitions. For the purposes of this act, the following terms
shal |l have the follow ng neanings:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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1. "Licensed health care provider or providers" shall mean any person
duly licensed under articles 132, 136, 153, 155, 156 or 160 of the
education | aw.

2. "Managed care product” shall nean: (i) a policy which requires that
medical or other health care services covered under the policy, other
t han emergency care services, be provided by, or pursuant to, a referra
froma primary care provider and that services provided pursuant to such
a referral be rendered by a licensed health care provider participating
in the insurer's managed care provider network; (ii) the in-network
portion of a contract which requires that medical or other health care
servi ces covered under the contract, other than enmergency care services,
be provided by, or pursuant to, a referral froma primary care provider
and that services provided pursuant to such a referral be rendered by a
licensed health <care provider participating in the insurer's nanaged
care provider network, in order for the insured to be entitled to the
maxi mum rei nbursenent under the contract; and (iii) other healthcare
pl ans through which each nenber of an enrolled population is entitled to
recei ve conprehensive in-network and out-of-network health services, in
consideration for a basic advance or periodic charge, which nmay or nmay
not require a referral for such services.

3. "Health services plan provider" shall nean an insurer or any organ-
i zation or agency that provides health services or benefits under a
policy, plan or other contract.

8 4. Insurance and health plan equality and non-discrimnation. 1
Every policy or plan which is a nmanaged care product, as such term is
defined in section three of this act, that provides coverage for physi-
cian services in a physician's office, every policy or plan which is a
managed care product that provides major nedical or similar conprehen-
sive-type coverage and every contract issued by a health service corpo-
ration or a nedical expense indemity corporation which is a nanaged
care product that includes coverage for physician services in a physi-
cian's office, shall include coverage for |icensed health care provider
servi ces. Li censed health care provider services my be subject to
reasonabl e deductible, co-paynent and co-insurance anmounts, reasonable
fee or benefit linmts and reasonable utilization review, provided that
any such anounts, linmts and review shall not:

(a) function to direct treatnment in a manner discrimnative agai nst
any |licensed health care provider;

(b) create underwriting standards that are nore restrictive for any
|icensed health care provider than care provided by other health profes-
sionals |licensed under title 8 of the education |aw

(c) apply cost containnent, quality or perfornance neasures to
licensed health care providers unequally, as conpared with those applied
to primary care providers;

(d) inpose a co-paynment or co-insurance anount on an insured for
services provided by any licensed health care provider that is greater
than the co-paynent or co-insurance anount inposed on an insured for the
sane or simlar services provided by a prinmary care provider; and

(e) individually and collectively be nore restrictive than those
applicable wunder the sane policy for care or services provided by other
heal th professionals in the diagnhosis, treatnent and nanagenent of the
same or simlar conditions, injuries, conplaints, disorders or ailnents,
even if differing nomenclature is used to describe the condition, inju-
ry, conplaint, disorder or ailnent.

2. Every policy or plan which includes coverage for physician services
in a physician's office, every policy or plan which provides ngjor
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medi cal or simlar conprehensive-type coverage, other than a nmanaged
care product as such termis defined in section three of this act, and
every contract issued by a health service corporation or nedical expense
i ndemmity corporation which includes coverage for physician services in
a physician's office other than a managed care product and benefits
provided under articles 2 and 3 of the workers' conpensation |aw and
article 51 of the insurance law, shall include coverage for |icensed
health <care provider services. Licensed health care provider services
may be subject to reasonable deductible, co-paynent and co-insurance
amounts, reasonable fee or benefit limts, and reasonable utilization
review, provided that any such anpunts, limts and review shall not:

(a) function to direct treatnment in a manner discrimnative against
any |licensed health care provider;

(b) create wunderwiting standards that are nore restrictive for any
|icensed health care provider than care provided by other health profes-
sionals licensed under title 8 of the education |aw,

(c) apply cost containnment, quality or performance neasures to
licensed health <care provider <care unequally as conpared with those
applied to primary care providers;

(d) inpose a co-paynment or co-insurance anount on an insured for
services provided by any licensed health care provider that is greater
than the co-paynent or co-insurance amount inposed on an insured for the
sane or simlar services provided by a primary care provider; and

(e) individually and collectively be nore restrictive than those
applicable wunder the sane policy for care or services provided by other
heal th professionals in the diagnosis, treatnent and nanagenent of the
same or simlar conditions, injuries, conplaints, disorders or ailnents,
even if differing nomenclature is used to describe the condition, inju-
ry, conplaint, disorder or ailnent.

3. The contract between a health naintenance organization, as such
term is defined in article 44 of the public health | aw and an enroll ee,
shal |l be subject to regulation by the superintendent of the departnent
of financial services as if it were a health insurance subscriber

contract and shall include, but shall not be limted to, all nandated
benefits required by this act.
4. Any person, partnership, corporation, limted l[iability conpany or

ot her organi zation licensed under the laws of the state of New York
which provides or contracts to provide health and accident benefit
coverage as a self-insurer for its enployees, shareholders, or other
persons shall be subject to the provisions of this act.

5. The coverage required by this section shall not be abridged by any
regul ati on promul gated by the superintendent of financial services, the
comm ssioner of health or the chair of the workers' conpensation board.

8 5. Fee parity. 1. A health services plan provider shall not pay a
licensed health care provider less for <care and services identified
under current procedural termnology, as listed in a nationally recog-
ni zed services and procedures code book, such as the nbst recent Aneri-
can Medical Association procedural term nol ogy code book, than it pays

any ot her individual licensed under title 8 of the education |aw, except
as provided in subdivisions two and three of this section. A health
services plan provider shall not circunvent the requirenments of this

section by creating a provider-specific code not listed in a nationally
recogni zed code book ot herw se used by such health services plan provid-
er for paynment, or by creating or using any other provider-specific
billing code or policy not listed in a nationally recognized coding
system ot herwi se used by the health services plan provider.
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2. This section shall not affect a health service plan's ability to:
(a) inplement a health care quality inprovenent programto pronote cost
effective and clinically efficacious health care services, including but

not limted to, pay-for-performance paynent nethodol ogi es and other
prograns fairly applied to all individuals licensed under title 8 of the
education I aw, that are designed to pronote evidence-based and

research-based practices; (b) establish health care network adequacy
standards; and (c) pay a licensed health care provider |ess than another
provider licensed wunder title 8 of the education |aw for procedures or
servi ces under the sanme code based upon geographic differences in the
cost of mamintaining a practice.

3. This section shall not expand the scope of practice of any |icensed
heal th care provider

8§ 6. Treatment of pain. 1. Wen a patient seeks treatnent for any
neur omuscul oskel etal condition that causes pain where a health care
practitioner considers an opioid treatnment, the practitioner shal
discuss with the patient and, as appropriate, refer or prescribe non-
pharmacol ogi cal treatnment alternatives, before starting a patient on an
opi oi d. For purposes of this section, "non-pharnacol ogical treatnent
alternatives" shall include chiropractic, acupuncture, massage therapy,
physi cal therapy, psychol ogy, occupational therapy, cognitive behaviora
t herapy, and non-clinical activities such as exercise. The health care
practitioner shall further advise that sonme treatnent options may not be
covered by the patient's health insurance plan or coverage.

2. Nothing in this section shall be deenmed to require that all non-o-
pioid treatnent alternatives set forth in subdivision one of this
section must be exhausted prior to the patient receiving an opioid
prescription.

3. The requirenments of this section shall not apply to patients being
treated under any of the follow ng circunmstances: cancer; hospice or
other end-of-life care; post-surgery treatnent imediately following a
surgical procedure; or a nedical energency. For purposes of this
section, "nedical energency" shall nmean an acute injury or illness that
poses an immediate risk to a person's life or health.

8 7. Performng certain services including certifying disability and
enpl oynent by school districts. 1. To qualify as physically disabled for
t he purposes of conpliance with section 459 of the real property tax
law, an individual my also subnmt to the assessor, as such termis
defined in subdivision 3 of section 102 of the real property tax law, a
certified statement from any licensed health care provider on a form
prescri bed and made available by the commissioner of taxation and
fi nance which states that the individual has a physical inpairment which
substantially limts one or nore of such individual's najor life activ-
ities.

2. The conmmi ssioner of nmotor vehicles may issue license plates to
severely disabled persons in accordance with section 404-a of the vehi-
cle and traffic | aw upon the receipt of proof of an individual's disa-
bility or the disability of a famly nenber, as certified by any
licensed health care provider.

3. "Health professionals,” as such termis defined in section 902 of
the education law, with respect to the enploynent of such individuals by
school districts, shall also include any |licensed health care provider.

8§ 8. Enforcement and penalties. 1. Every health services plan provider
shall annually and no later than February first of each year, file a
report with the departnent of health, the departnment of financial
services and the departnent of |abor that denobnstrates conpliance with
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the provisions of this act. The departnent of health, the departnent of
financial services and the departnent of |abor shall prescribe the
manner of filing and the content and format of the report required under
this section and shall make such filed reports available to the public
on each departnment's respective website. If a health services plan
provider that 1is required to file a report under this section does not
file such report by the tinme required, the department of health, the
departnent of financial services or the departnment of |abor shall inpose
a fine against the health services plan provider of not |ess than one
t housand dol |l ars per day for each day such report is overdue.

2. Any person seeking treatnent by a |icensed health care provider who
has suffered loss or injury by reason of any violation of this act by a
health services plan provider shall have a private right of action to
enj oin such unlawful act or practice and to recover his or her actua
damages sustained because of any violation of this act. Actions nmay be
brought by one or nore patients or licensed health care providers for
and on behalf of thenselves, and other persons or |icensed health care
providers simlarly situated. A court of conpetent jurisdiction may, in
its discretion, award punitive damages, if the court finds that the
def endant health services plan provider willfully or knowi ngly violated
this act. The court nay also award reasonable attorneys' fees to a
prevailing plaintiff.

8§ 9. This act shall take effect immedi ately.



