OCoO~NOUIRAWNPEF

STATE OF NEW YORK

9492--B

| N ASSEMBLY

March 7, 2022

Introduced by M of A ABINANTI, STIRPE, HUNTER, CLARK, MAGNARELLI
DARLI NG, BURDI CK, JENSEN, BYRNES, McMAHON -- read once and referred to

the Committee on People with Disabilities -- comrittee discharged,
bill amended, ordered reprinted as amended and recommitted to said
committee -- reported and referred to the Conmmittee on Codes --
committee discharged, bill amended, ordered reprinted as anended and

recommtted to said conmmittee

AN ACT to anmend the mental hygiene law, in relation to the creation of
an innovative housing initiative for persons with a devel opnental
disability who wish and are able to safely reside in such a setting;
and to anend the general business law, in relation to creating an
exenption fromcertain filing requirenents for residential environ-
ments that are fornmed as cooperative interests in realty for persons
recei ving services under the innovative housing initiative

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative purpose and findings. The |egislature hereby
finds and declares as foll ows:

(a) New York state is currently facing a severe housing crisis for
peopl e with devel opnental disabilities. Staffing shortages for certified
housing, comonly referred to as group hones, has put additional pres-
sure on the state to provide alternative and innovative housing nodels,
especially for those persons who are able to |live nore independently and
wi sh to do so.

(b) Many persons with devel opnental disabilities live with a parent or
parents, a famly nmenber, or other simlar direct support personnel
However, many such persons wish to |ive nore independently, and woul d do
so if an option existed that included certain basic supports.

(c¢) Further, although family caregiving is appropriate in nmany
i nstances, parents and simlar direct support personnel nmay eventually
becone unabl e to continue supporting the person who has a devel opnent al
disability, due to the direct support personnel's infirmty, death, or
ot her concerns.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
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(d) When that happens, the person with a devel opnental disability nay
need to nove to a group honme, which is a nore restrictive environnent

than an innovative housing initiative could provide. Oten, available
group homes are located far fromthe comunities in which people have
lived their entire lives. Al though group hones may be appropriate for

some persons with devel opnmental disabilities, they are not appropriate
for those persons with disabilities who wish and are able to live nore
i ndependently. Currently, group hormes, even for those who choose to
live in that setting, do not nunber nearly enough to neet the need.

(e) A systemthat creates unnecessary pressure to place persons with
devel opnental disabilities in group honmes directly contravenes the spir-
it of federal law that requires state and | ocal governments to provide
people with devel opnental disabilities opportunities to live in the nost
integrated setting that is available and appropriate for their needs. It
al so works a double trauma upon the person with devel opnental disabili-
ty, who has no option but to nove fromtheir long-tine hone while, at
the same time, grieving the loss of a parent or direct support person-
nel

(f) Accordingly, there is a need to create new and i nnovative housing
nmodel s that maxinize i ndependence for persons with devel opnental disa-
bilities. The state should provide nore i ndependent housing options to
persons with devel opnental disabilities, where such persons wi sh and are
able to take advantage of such opportunities, out of concern that a
certain nunmber of persons wth developnmental disabilities living in
close proximty automatically qualifies as an "institution."

(g) @uidance from the federal Centers for Medicare and Medicaid
Services ("CM5") has enphasized that there is no cap or percentage that
is used to determ ne whether housing for people with devel opnental disa-
bilities satisfies the federal standards for what constitutes an insti-
tution. Rather, CVS clarified that state and |ocal governnents should
focus on the experience of the individual with devel opmental disabili-
ties in that setting.

(h) Persons with devel opnental disabilities can in fact live in close
proximty in a safe and healthy residential environment integrated into
the community, especially when that environment is chosen by the person
and augnented with supports that nmaxim ze the person's independence and
that are less intensive than the services provided in an institutional
setting.

(i) Thus, to nmaxinize the availability of innovative housing settings,
this legislation directs the office for people with devel opnental disa-
bilities ("OPWDD') to create an Innovative Housing Initiative that
enabl es persons with devel opmental disabilities to Iive nore independ-
ently, including housing that is owned or leased in their name, or by
someone el se on behalf of such person or that of a trust established for
their benefit, with supports provided through OPWDD, such as availabili-
ty of shared direct support personnel. In this way, the programwil |
ensure that persons wth developnental disabilities are afforded
settings that are the nbst integrated and appropriate for their needs.

§ 2. The nental hygiene |aw is anended by addi ng a new section 16.38
to read as follows:

& 16.38 Innovative housing initiative.

(a) The office shall enable persons with a devel opnental disability to
live independently and safely, with support services, including but not
limited to staffing support, shared staffing support, and opportunities
for social engagenent and recreation, in a residential environnment.
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b) The office shall enable eligible persons with devel opnental disa-
bilities to reside in a residential environnment conprised of multiple
units of housing, in one or nore buildings, including but not linted to
| eased residential housing units, housing that qualifies as a cooper-
ative interest in realty under section three hundred fifty-two-e of the
general business law, including condomniumunits under article nine-B
of the real property law, where an interest in each residential unit is
owned or | eased by a person with a devel opnental disability, or an enti-
ty on behalf of such person, including but not limted to a trust estab-
lished for such person's benefit. Each unit of residential housing may
be honme to no nore than the nunber of unrelated persons who nmay live in
such unit pursuant to local |aw

(c) The determination that a person with a developnental disability

may independently and safely live in the residential environnent of
their choice, with support services, shall be nade solely by such
person, in collaboration wth their service provider and care coordi-

nation agency, or a successor service provider. Such persons shall have
the right to also choose the persons with whomthey live.

(d) When deternmining eligibility for any housing subsidy program
support services or other benefits provided to persons wth devel op-
nental disabilities, in recognition of the requirenent that governnent
agenci es focus on an individual's experience when determ ning whether a
residential environnent is the nost integrated and appropriate for their
needs, the office shall:

(1) maxinmze and prioritize the ability of individuals to choose the
residential environnents in which they may live and with whomthey w sh
to live;

(2) maxim ze the types of residential environnents where a person with
devel opnental disabilities may live while being eligible for funds
through a hone and community based waiver, to the full extent pernitted
by federal |aw, and

(3) enable a nunber of persons with devel opnental disabilities to live
in a residential environnent when viewed as a whole up to the ful
extent permtted by federal |aw

(e) This section shall not linmt or otherwise affect requirenents
applyving to:

(1) an integrated supportive housing program admninistered by the
office in coordination with the division of housing and comunity
renewal (commonly referred to as the Integrative Supportive Housing
programor "ISH'): or

2 rojects devel oped as part of an enpire state supportive housin
initiative (commonly referred to as "ESSH ") .

(f) The office shall coordinate wth the departnent of health to
det erni ne whether an anendnent to the state plan authorized by section
three hundred sixty-three-a of the social services law or a waiver is
required fromthe federal Centers for Mdicare and Medicaid Services
("CVv5") to maximze federal financial participation for the initiative
described in this section. |If an amendnent to the state plan or a waiver
is required or desirable, the departnent of health shall submt such
anendnent or apply to CMS for such waiver no nore than ninety days from
the date that this section becones effective.

(g) The office shall coordinate with the departnent of health to
ensure that any state transition plan subnmitted to CMS that relates to
federal reqgulations governing hone and communi ty-based services is wit-
ten, anmended or supplenented to include recognition of the innovative
housing initiative described by this section.
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(h) The office may conduct public hearings to receive public coment
on how residential environnents that include innovative housing author-
ized by this section can best be integrated with the broader comunity.

(i) This section shall not be construed to permt the operation wth-
out an operating certificate of a community residence, comunity resi-
dential facility for the disabled, supervised living facility, support-
ive living facility, or any other provider of service requiring an
operating certificate wunder section 16.03 of this article. Nothing in
this section shall be interpreted as authorizing an increase in the
nunber of beds approved for a conmunity residence, comunity residentia
facility for the disabled, supervised living facility, supportive living
facility, or any other provider of service requiring an operating
certificate under section 16.03 of this article.

(j) Residential environnents in which persons with devel opnental disa-
bilities receive services pursuant to the innovative housing initiative
described by this section shall not discrimnate against any resident or
potential resident based on race, creed, age other than being at | east
eighteen years of age, color, national origin, sex, disability, narital
status, nmilitary status, famly status, sexual orientation, gender iden-
tity or expression, or any other protected characteristic under the New
York state human rights | aw.

§ 3. Section 352-g of the general business law, as added by chapter
987 of the laws of 1960, is anended to read as foll ows:

8§ 352-g. Exenptions. (a) The attorney general, upon application, nay
exenpt fromthe provisions of sections three hundred fifty-two-e, three
hundred fifty-two-f and three hundred fifty-two-h any offerings of secu-
rities (1) nmde to persons not exceeding forty in nunber or (2) which
securities have been fully registered with the securities and exchange
comm ssion of the United States of Anerica or have received an exenption
therefrom for reasons other than said offering is an intrastate offering
to residents of the state of New York only.

(b) Residential environnents that are forned as housing devel opnent
fund corporations pursuant to article XI of the private housing finance
law and section four hundred two of the business corporation |aw where
such residential environnent is forned for persons receiving services
under the innovative housing initiative established by section 16.38 of
the nental hygiene | aw and where the division of housing and comunity
renewal is the supervising agency as defined by section five hundred
seventy-two of the private housing finance law, and where the division
of housing and conmmunity renewal requires the housing devel opnent fund
corporation to enter into a nmonitoring agreenent with a qualified not-
for-profit wth experience in the oversight, support and nmanagenent of
housi ng devel opnent fund corporations shall be exenpt from any filing
requirenents of section three hundred fifty-two-e of this article for
the investnent in any residential environnents and the conversion of any
bui l ding. group of buildings or developnent which are converted to a
housi ng devel opnent fund corporation.

8 4. This act shall take effect imediately.




