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STATE OF NEW YORK

9479

| N ASSEMBLY

March 7, 2022

Introduced by M of A SOLAGES -- read once and referred to the Commt-
tee on Labor

AN ACT to anmend the workers' conpensation law, in relation to expand
eligibility for tenporary disability insurance and paid fanily | eave
benefits

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 9 of section 201 of the workers' conpensation
| aw i s anended by addi ng a new paragraph C to read as foll ows:

C. "Disability" also includes the inability of an enployee to work in
order to receive nedical treatnment for a serious health condition not
arising out of and in the course of enploynent.

§ 2. Section 203 of the workers' conpensation law, as anended by
section 3 of part SS of chapter 54 of the |aws of 2016, is anended to
read as foll ows:

8§ 203. Enployees eligible for benefits under section two hundred four
of this article. Enployees in enployment of a covered enpl oyer for four
or nore consecutive weeks and enpl oyees in enploynment during the work
period usual to and avail able during such four or nore consecutive weeks
in any trade or business in which they are regularly enployed and in
which hiring fromday to day of such enployees is the wusual enploynent
practice shall be eligible for disability and famly | eave benefits as
provided in section two hundred four of this article. [Esployees—in

er—] Every such enpl oyee shall continue to be eligible for disability
and fanmily leave benefits during such enploynent and for a period of
four weeks after such enploynent term nates regardl ess of whether the
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enpl oyee performs any work for remuneration or profit in non-covered
enpl oynent. If during such four week period the enployee performs any
work for remuneration or profit for another covered enpl oyer the enpl oy-
ee shall becone eligible for disability and famly | eave benefits ime-
diately with respect to that enploynent. In addition every such enpl oyee
who has previously conpleted four or nore consecutive weeks in enploy-
ment with the covered enployer for purposes of disability and famly
Ieave beneflts[——eL—LMenLy—s+*—eL—npLe—G9nse9ut+¥e—meeks——+n——eangynenL
Al o] and
returns to mork mnth the same enployer after an agreed and speC|f|ed
unpaid |eave of absence or vacation without pay shall become eligible
for benefits immediately with respect to such enploynent. An enployee
who during a period in which he or she is eligible to receive benefits
under subdivision two of section two hundred seven of this article
returns to enploynent wth a covered enployer and an enpl oyee who is
currently receiving unenpl oynent insurance benefits or benefits under
section two hundred seven of this article and who returns to enpl oynent
with a covered enployer shall become eligible for disability and famly
| eave benefits imediately with respect to such enpl oynent. An enpl oyee
regularly in the enploynent of a single enployer on a work schedul e | ess
than the enployer's normal work week shall becone eligible for disabili-
ty | eave beneflts on the twenty- f|fth day of such regular enploynent

]. An enployee who is eligible for disability and famly | eave
benefits in the enploynment of a covered enployer shall not be deened,
for the purposes of this article, to have such enploynment term nated
during any period he or she is eligible to receive benefits under
section two hundred four of this article with respect to such enpl oy-
nent .

8§ 3. Section 203-a of the workers' conpensation |aw, as added by
section 4 of part SS of chapter 54 of the |aws of 2016, is anmended to
read as foll ows:

§ 203-a. Retaliatory action prohibited for disability and famly
| eave. 1. The provisions of section one hundred twenty of this chapter
and section two hundred forty-one of this article shall be applicable to
disability and fanmily | eave

2. Nothing in this section shall be deemed to dimnish the rights,
privileges, or renedies of any enpl oyee under any coll ective bargaini ng
agreement or enpl oynent contract.

8 4. Section 203-b of the workers' conpensation |aw, as added by
section 4 of part SS of chapter 54 of the |aws of 2016, is anended to
read as foll ows:

8§ 203-b. Reinstatenent following disability or famly |eave. Any
eligi ble enpl oyee of a covered enployer who takes | eave, including |eave
due to a disability., wunder this article shall be entitled, on return
fromsuch |l eave, to be restored by the enmployer to the position of
enmpl oyment held by the enployee when the |eave comenced, or to be
restored to a conparable position with conparable enploynment benefits,
pay and other ternms and conditions of enploynent. The taking of famly
| eave or |eave due to a disability shall not result in the loss of any
enpl oynent benefit accrued prior to the date on which the |eave
commenced. Nothing in this section shall be construed to entitle any
restored enpl oyee to the accrual of any seniority or enpl oynment benefits
during any period of |eave, or any right, benefit or position to which
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the enpl oyee woul d have been entitled had the enployee not taken the
| eave.

8§ b. Section 203-c of the workers' conpensation |aw, as added by
section 4 of part SS of chapter 54 of the laws of 2016, is anended to
read as foll ows:

8 203-c. Health insurance during disability oroff; fanmly leave. In
accordance with the Famly and Medical Leave Act (29 US. C 88
2601-2654), during any period of disability or famly |eave the enpl oyer
shall maintain any existing health benefits of the enployee in force for
the duration of such leave as if the enpl oyee had continued to work from
the date he or she comenced disability or fanmily | eave until the date
he or she returns to enpl oynent.

8 6. Paragraph (b) of subdivision 2 of section 204 of the workers
conpensation law, as amended by section 5 of part SS of chapter 54 of
the |l aws of 2016, is anmended to read as foll ows:

(b) The weekly benefit which the disabled enployee is entitled to
receive for disability commencing on or after January first, two thou-
sand twenty-three shall be sixty-seven percent of the enployee's average
weekly wage but shall not exceed sixty-seven percent of the New York
state average weekly wage in effect; except that if the enployee's aver-
age weekly wage is less than one hundred dollars, the benefit shall be
such average weekly wage. The weekly benefit which the di sabl ed enpl oyee
is entitled to receive for disability conmencing on or after May first,
ni neteen hundred ei ghty-nine shall be one-half of the enployee's weekly
wage, but in no case shall such benefit exceed one hundred seventy
dollars; except that if the enployee's average weekly wage is |less than
twenty dollars, the benefit shall be such average weekly wage. The week-
Iy benefit which the disabled enployee is entitled to receive for disa-
bility comencing on or after July first, nineteen hundred ei ghty-four
shal | be one-half of the enployee's weekly wage, but in no case shal
such benefit exceed one hundred forty-five dollars; except that if the
enpl oyee' s average weekly wage is less than twenty dollars, the benefit
shal | be such average weekly wage. The weekly benefit which the disabled
enployee is entitled to receive for disability comencing on or after
July first, nineteen hundred eighty-three and prior to July first, nine-
teen hundred eighty-four shall be one-half of the enployee's average
weekly wage, but in no case shall such benefit exceed one hundred thir-
ty-five dollars nor be less than twenty dollars; except that if the
enpl oyee's average weekly wage is |less than twenty dollars the benefit
shal | be such average weekly wage. The weekly benefit which the disabl ed
enpl oyee is entitled to receive for disability cormencing on or after
July first, nineteen hundred seventy-four, and prior to July first,
ni net een hundred eighty-three, shall be one-half of the enployee' s aver-
age weekly wage, but in no case shall such benefit exceed ninety-five
dollars nor be less than twenty dollars; except that if the enpl oyee's
average weekly wage is less than twenty dollars, the benefit shall be
such average weekly wage. The weekly benefit which the disabl ed enpl oyee
is entitled to receive for disability commencing on or after July first,
ni neteen hundred seventy and prior to July first, nineteen hundred
seventy-four shall be one-half of the enployee's average weekly wage
but in no case shall such benefit exceed seventy-five dollars nor be
|l ess than twenty dollars; except that if the enployee's average weekly
wage is less than twenty dollars the benefit shall be such average week-
ly wage. For any period of disability less than a full week, the bene-
fits payable shall be cal culated by dividing the weekly benefit by the
nunber of the enployee's nornmal work days per week and multiplying the
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quotient by the number of normal work days in such period of disability.
The weekly benefit for a disabled enployee who is concurrently eligible
for benefits in the enploynment of nore than one covered enpl oyer shall,
wi thin the maxi mum and m ni mum herein provi ded, be one-half of the total
of the enployee's average weekly wages received fromall such covered
enpl oyers, and shall be allocated in the proportion of their respective
aver age weekly wage paynents.

§ 7. Section 207 of the workers' conpensation |aw, as added by chap-
ter 600 of the laws of 1949, subdivisions 1 and 2 as anended by chapter
438 of the |aws of 1964, subdivision 4 as anended by chapter 436 of the
| aws of 1986, and subdivision 5 as added by section 8 of part SS of
chapter 54 of the laws of 2016, is anended to read as foll ows:

§ 207. Disability while unenployed. 1. Enployees entitled to unenpl oy-
ment insurance benefits. An enployee whose enploynent with a covered
enpl oyer is term nated and who during a period of unenploynment within
twenty-six weeks immediately follow ng such ternination of enploynent
shall becone ineligible for benefits currently being clainmed under the
unenpl oynent insurance |aw solely because of disability conmencing after
June thirtieth, nineteen hundred fifty or need for famly | eave conmenc-
ing after January first, two thousand twenty-three, and who on the day
such disability or need for famly | eave commences is not enployed or
working for rermuneration or profit and is not then otherw se eligible
for benefits under this article, shall be entitled to receive disability
or famly |eave benefits as herein provided for each week of such disa-
bility or need for famly leave for which week he woul d have received
unenpl oynent insurance benefits if he or she were not so disabled or did
not have such need for famly |eave. The weekly benefit of such [édisa~
bled] enployee shall be conputed in the same manner as provided in
subdi vi sion two of section two hundred four of this article, and the
benefits he or she is entitled to receive shall be subject to the Iim-
tations as to maxi mum and nini num anmopunts and durati on and other condi -
tions and Ilinmtations prescribed in sections two hundred four, two
hundred five and two hundred six of this article.

2. Enpl oyees not eligible for wunenploynent insurance benefits. An
enpl oyee whose enploynent with a covered enployer is term nated and who
was in enployment of one or nore covered enployers and was pai d wages of
at least thirteen dollars in such enploynment in each of twenty cal endar
weeks during the thirty cal endar weeks inmedi ately precedi ng the date he
or _she last worked for such covered enpl oyer, and who during a period of
unenpl oynent within twenty-six weeks inmediately follow ng such term -
nation of enploynent is not eligible to benefits under the unenpl oynent
i nsurance |aw because of |ack of qualifying wages but who during unem
pl oynent has evidenced his or her continued attachnment to the |abor
market, shall be eligible for benefits under the provisions of this
subdi vision for disability conmencing after June thirtieth, nineteen
hundred fifty or need for fanily | eave commencing after January first,
two thousand twenty-three. If such enployee beconmes disabled and
continues to be disabled for at |east eight consecutive days during such
twenty-six week period and on the day such disability conmences he or
she is not enployed or working for renmuneration or profit and is not
then otherwise eligible for benefits under this article, he or she shal
be entitled to receive disability benefits, as herein provided, begin-
ning with the eighth consecutive day of such disability, for each week
of such disability thereafter. |f such enployee has a need for famly
| eave during such twenty-six week period and on the day such famly
| eave commences such person is not enployed or working for renmuneration




OCoO~NOUIRWN P

A. 9479 5

or profit and is not then otherwise eligible for benefits under this
article, such person shall be entitled to receive famly |eave benefits,
as herein provided for each week of such famly |leave thereafter. The
weekly benefit of such [édisabled] enployee shall be conputed in the sane
manner as provided in subdivision tw of section two hundred four of
this article, and the benefits he or she is entitled to receive shall be
subject to the limtations as to maxi mum and m ni rum anounts and dura-
tion and other conditions and limtations prescribed in sections two
hundred four, two hundred five and two hundred six of this article.

3. Paynent of benefits. The benefits payabl e under this section shal
be subject to the provisions and Iinmtations generally applicable to
disability and fanily | eave benefits payable wunder this article, and
shall be paid by the chairman out of any assets in the fund created by
section two hundred fourteen. The <chairman may require an enployee
claimng benefits wunder this section to file proofs of disability or
need for famly |eave and of his or her enploynent and wages, and ot her
proofs reasonably necessary for the chairman to make in the first
i nstance the determination of eligibility and benefit rights under this
section; and may require his or her enployer or his or her forner
enpl oyer or enployers to file reports of enpl oynent and wages and ot her
information reasonably necessary for such determ nation. The chairmn
may nake administrative regul ations for such determ nations. The chair-
man nay al so by regul ati on establish reasonabl e procedures for determn-
ing pro rata benefits payable with respect to disability or famly | eave
periods of |ess than one week. Any enpl oyee claimng benefits under this
section whose claim is rejected in whole or in part by the chairnman,
shall be entitled to request a review by the board and shall have al
the rights with respect to contested clainms provided in this article.

4. Qualification notw thstanding casual non-covered enploynment. An
enpl oynent of not nore than four weeks with a non-covered enployer or
enpl oyers occurring within such twenty-six weeks period shall not
di squalify an enpl oyee from benefits provided such enpl oyee was other-
wise eligible to receive benefits under this section at the tinme such
enpl oynent for a non-covered enpl oyer comenced.

-]
§ 8. Paragraph (b) of subdivision 4 of section 212 of +the workers
conpensation | aw, as added by section 13 of part SS of chapter 54 of the
|l aws of 2016, is anmended to read as foll ows:

(b) Notwithstanding the definition of "enployer” in section two
hundred one of this article, a sole proprietor, nenber of a Ilimted
liability conpany or limted liability partnership, or other self-em

pl oyed person may become a covered enployer under this article by
complying with the provisions of subdivision one of this section. A
sel f- enpl oyed person who becones a covered enployer under this section
shall becone eligible for disability and famly | eave benefits no later
than four weeks after the purchase of a policy of insurance under this
article.

g8 9. Severability. If any clause, sentence, paragraph, subdivi-
sion or section of this act shall be adjudged by any court of conpetent
jurisdiction to be invalid, such judgnent shall not affect, inpair, or
i nval i date the remmi nder thereof, but shall be confined in its operation
to the clause, sentence, paragraph, subdi vi si on, section or part
t her eof directly involved in the controversy in which such judg-
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ment shall have been rendered. It is hereby declared to be the intent of
the legislature that this act would have been enacted even iif such
invalid provisions had not been included herein.

g 10. This act shall take effect on the sixtieth day after it shal
have becone a | aw. Ef fective i mrediately, the addi tion, anendnent
and/or repeal of any rule or regul ation necessary for the inplenentation
of this act onits effective dat e are authorized to be made and
conpl eted on or before such effective date



