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STATE OF NEW YORK

8842

| N ASSEMBLY

January 13, 2022

Introduced by M of AL DINONTZ -- read once and referred to the Commt-
tee on Judiciary

AN ACT to amend the executive law, in relation to attorney's fees with
respect to clainms of credit discrimnation where sex is a basis and
certain clainms of enployment discrimnation

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 10 of section 297 of the executive law, as
anended by a chapter of the laws of 2021 anendi ng the executive |aw
relating to providing for the award of attorney's fees and expert
witness fees in appropriate cases, as proposed in legislative bills
nunmbers S. 749 and A. 1899, is anended to read as foll ows:

10. In an action or proceeding at |aw under this section or section
two hundred ninety-eight of this article, the commi ssioner or the court
may in its discretion award reasonable attorney's fees to any prevailing

or sgbstanpial!y prevailing party; [Qnd—Mk%h—#e8?@G¥7¥Q—Q—QLQ+H¥GL—G#§G—

—] provided, however, that a prevailing respondent or
defendant in order to recover such reasonable attorney's fees nust nake
a notion requesting such fees and show that the action or proceeding
brought was frivolous; and further provided that in a proceedi ng brought
in the division of human rights, the conm ssioner may only award attor-
ney's fees as part of a final order after a public hearing held pursuant
to subdivision four of this section. In no case shall attorney's fees be
awarded to the division, nor shall the division be liable to a prevail-
ing or substantially prevailing party for attorney's fees, except in a
case in which the division is a party to the action or the proceeding in
the division' s capacity as an enpl oyer. Expert witness fees nmay be
awarded in the same nanner as attorney's fees. In cases of enploynent
discrinmination, a respondent shall only be liable for attorney's fees
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under this subdivision if the respondent has been found Iiable for
having conmitted an unlawful discrimnatory practice. In order to find
the action or proceeding to be frivolous, the court or the comm ssioner
must find in witing one or nore of the follow ng:

(a) the action or proceedi ng was conmenced, used or continued in bad
faith, solely to delay or prolong the resolution of the litigation or to
harass or maliciously injure another; or

(b) the action or proceeding was conmenced or continued in bad faith
Wi t hout any reasonabl e basis and could not be supported by a good faith
argunment for an extension, nodification or reversal of existing law. If
the action or proceeding was pronptly discontinued when the party or
attorney |l earned or should have | earned that the action or proceeding
| acked such a reasonable basis, the court may find that the party or the
attorney did not act in bad faith.

8§ 2. This act shall take effect on the sanme date and in the sane
manner as a chapter of the laws of 2021 anending the executive |aw
relating to providing for the award of attorney's fees and expert
witness fees in appropriate cases, as proposed in legislative bills
nunbers S. 749 and A. 1899, takes effect.



