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STATE OF NEW YORK

8401

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

Cct ober 20, 2021

Introduced by M of A VANEL -- read once and referred to the Conmttee
on Banks

AN ACT to anmend the banking law, in relation to earned income access
servi ces

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The banking |law is anmended by adding a new article 9-B to
read as foll ows:
ARTICLE 9-B
| NCOVE ACCESS SERVI CES
Section 374-aa. Definitions.
374-bb. Requirenents for earned incone access services offered
inthis state.
374-cc. Enforcenent.

8 374-aa. Definitions. As used in this article, the following terns
shall have the follow ng neanings:

1. "Annual percentage rate" neans as calculated pursuant to the Truth
In Lending Act (TILA), 15 U.S.C. Sec. 1601-1667f nethodol ogy.

2. "Consuner" nmeans a hatural person residing in the state of New
Yor k.

3. "Earned but unpaid incone" neans funds that are based on wages or
conpensation the worker has represented, and that the provider has
reasonably deternined have been earned but have not, at the tinme of the
remttance, been paid to the worker for work perforned for or on behalf
of an obligor.

4. "Earned incone access services" refers to the business of deliver-
ing proceeds to consuners that:

(a) Requires no mandatory fees to access proceeds;

(b) I's non-recourse; and

(c) The proceeds accessed are based on earned but unpaid incone.

5. "lIncone access provider" or "provider" neans:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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a) A person who contracts with an obligor to offer and provide earned
incone access services to the obligor's enployees; or

(b) A person who contracts with a consuner to offer and provide earned
incone access services to that consuner.

6. "Non-recourse" neans that a provider cannot legally conpel repay-
nent by a consuner of outstanding proceeds.

7. "Notice" nmeans digital communication from the provider to the
CONSUMEr_in _a conspi cuous manner.

8. "Ovligor" neans an enployer or a person, including an i ndependent
contractor, who is contractually obligated to pay a consuner any sum of
noney on _an hourly, project-based, piecewirk, or other basis for |abor
or services provided by the consuner. bligor does not include the
custoner of an obligor or another third-party that has an obligation to
nake any paynent to a consuner based solely on the consuner's agency
relationship with the obligor.

9. "Paynents" or "fees" neans a cost to the consuner for earned incone
access services required by the provider.

10. "Proceeds" neans the anount of earned but unpaid incone that has
been remitted to the consuner by a provider. Proceeds shall not be
consi dered a | oan.

11. "Superintendent" neans the superintendent of financial services.

12. "Voluntary paynents" neans a renittance anpunt of the consuner's
choosing paid by the consuner to the provider, that may or nmay not be
considered revenue by the provider, and which shall not be subject to
any annual percentage rate cal cul ation.

8 374-bb. Requirenents for earned incone access services offered in
this state. Any earned incone access provider that offers earned incone
access services to a consuner in this state shall conply wth the
fol | owi ng:

1. The inposition of a fee on a consuner who opts to use the earned
incone services of a provider, and/or the reduction or withholding from
a consuner's next reqgularly schedul ed wage paynent by an obligor of the
anount of the proceeds during that pay period and applicable fees
i nposed in connection with those proceeds, is pernmtted if:

(a) Fees are disclosed in witing to the consuner prior to and at the
tinme of the earned i ncone access transaction;

(b) The fee is not mandatory. If a fee is automatically charged, a
consuner can have it refunded on request. The refund process nust be
clearly and conspicuously disclosed in advance to the consuner;

(c) The consuner is inforned in witing of the right to receive the
full anmpount of such consuner's wage paynment, w thout discount, in the
normal course, if such consuner waits wuntil the next regular wage
paynent date;

(d) Fees and voluntary paynents for earned incone access services
cannot exceed 7.5% per transaction per provider on an average basis. The
average shall be calculated by totaling all of the revenue for fees and
voluntary paynments for earned incone access services across all consum
ers per quarter per provider, divided by the total anmpunt of proceeds
accessed per quarter per provider in New York; and

(e) The provider shall conduct a reconciliation on an average basis
across all earned incone access service consuners at the end of each
quarter, and refund any excess fees or voluntary paynents received
during the quarter within thirty days of the end of the quarter. A
provider is not prohibited fromconducting reconciliations and issuing
refunds nore frequently, or instituting alternative processes to conply.

provi ded those processes result in full conpliance.
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2. The provider shall not rely on a credit report or score in order to
deternmine the consuner's eligibility for proceeds.

3. Providers are not exenpt fromstate wage garni shnent | aws.

4. The provider shall not report a consuner's repaynent or failed
repaynent of proceeds to any person other than the consuner. including
but not linmted to a consuner credit reporting agency or a debt collec-
tor.

5. No portion of the proceeds nmay be used to settle or pay down prior
proceeds, and no proceeds nmay roll over or be structured in any way to
create any continuing obligation on the part of a consuner.

6. If a provider takes custody of a consunmer's earned but unpaid
incone before renitting proceeds to the consuner, the provider shal
ensure that the proceeds are fully insured by the Federal Deposit |nsur-
ance Corporation at the consuner's individual account |evel.

7. Providers shall conply with National Automated C earing House Asso-
ciation rules. Wien a debit is initiated to a consuner's account for a
paynent, and the debit is returned for insufficient or uncollected
funds, the debit can be reinitiated up to two tines within one hundred
eighty days after the original entry.

8. The provider shall not provide to any third-party, including obli-

gors., any non-public personal information except in conpliance wth
applicable federal and state | aw
9. The provider shall not sell, share, or otherw se disclose persona

information, that is solicited or collected from a consuner for the

pur pose of providing proceeds.
10. The provider shall not charge any interest or late fees on

proceeds.

11. The provider delivers earned but unpaid incone to the consuner
prior to the next reqularly scheduled date on which the obligor is sche-
duled to pay earned wages or incone to the consuner.

12. Any provider offering inconme access shall obtain a license from

the departnent.

13. The superintendent shall prepare and enforce such additiona
rules, guidelines and requirenents applicable to providers |licensed

under this article that are not inconsistent with the provisions of this
article.

14. A license granted pursuant to this section shall be issued upon
subm ssion of the application and paynent of the fee. and shall be valid
for three years with two allowable extensions. A license granted pursu-
ant to this section shall not be renewed if a licensee has not conplied

with reporting requirenents.

15. A provider shall file an annual report with the superintendent
that includes:

(a) Goss revenue received for the earned i ncone access service. The
provider shall distinguish between revenue received from consuners and

revenue received fromthird-parties providing services to consuners;

(b) The total nunber of proceeds transactions;

(c) The total dollar anpunt of proceeds the provider remtted;

(d) The total dollar anbunt of fees and/or voluntary paynments the
provider received fromconsuners for earned i ncone access services;

(e) The total nunber of proceeds for which the provider has not
received any repaynent;

(f) The total dollar anmpbunt of proceeds for which the provider has not
received any repaynent;

(g) The total nunber of proceeds wholly uncollected from consuners,

and total dollar anmpunt of those proceeds;
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h) The total nunber of proceeds partially uncollected from consuners
and total dollar anmpunt of those proceeds; and

(i) The total nunmber of unigque consunmers to whomthe provider renitted
proceeds to as part of an earned incone access service.

16. I nconme access services that conply with the provisions of subdivi-
sion one of this section shall not be considered a lending activity, and
such earned incone access paynents shall not be considered |oans.

8 374-cc. Enforcenent. 1. If, upon inspection, exanination, or inves-
tigation, the superintendent has cause to believe that a provider is
violating any provision of this article or any rule or order hereunder
the superintendent or his or her designee, nay issue a notice to the
provider in witing, describing wth particularity the basis of the
all eged violation.

2. A provider shall have sixty days to respond to such notice., to
provide further infornmation and/or an expl anation.

3. |If the superintendent determnes there is a violation, the super-
intendent or his or her designee can issue a correction notice to be
renedied in an agreed upon tinefrane.

8 2. This act shall take effect on the one hundred twentieth day after
it shall have becone a |law. Effective i mediately, the addition, anend-
ment and/or repeal of any rule or regulation necessary for the inplenen-
tation of this act on its effective date are authorized to be nade and
conpl eted on or before such effective date.




