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STATE OF NEW YORK

7282

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

May 3, 2021

Introduced by M of A ENGLEBRIGHT -- (at request of the State Conp-
troller) -- read once and referred to the Cormittee on Environnental
Conservati on

AN ACT to anend the environnmental conservation law, in relation to
establishing the natural gas production contam nation response and
conpensation program and to anend the state finance law, in relation
to creating the New York natural gas production contam nation danage
recovery and renedi ati on fund

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Article 23 of the environmental conservation |aw is anended
by adding a newtitle 29 to read as fol |l ows:
TITLE 29
NATURAL GAS PRODUCTI ON CONTAM NATI ON RESPONSE
AND COVPENSATI ON PROGRAM

Part 1. General Provisions.

2. Natural gas production contamnation cleanup and decontanm

ination.
3. Liability; third party conpensation
4, M scel |l aneous.

PART 1
GENERAL PROVI SI ONS
Section 23-2901. legislative intent.
23-2902. Purposes.
23-2903. Definitions.
§ 23-2901. legislative intent.

The legislature finds and declares that New York's |l ands and waters
constitute a wunigue and delicately balanced resource; t hat t he
protection and preservation of these lands and waters pronotes the
health, safety and welfare of the people of this state; that the state
is the trustee, for the benefit of its citizens, of all natura

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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resources within its jurisdiction; and that contamination fromincidents
or accidents that result fromnatural gas production pose a threat to
the econony and environnent of this state. The legislature intends by
the passage of this title to exercise the powers of this state to
provide strict liability for dannge sustained within this state as a
result of contam nation caused by natural gas production, require pronpt
cleanup and decontamination of any affected real or personal property,
and establish a fund for the paynent of renediation costs of contam
ination and tinely and adequate conpensation to any persons danaged by
such contam nati on.
8§ 23-2902. Purposes.

It is the purpose of this title to ensure a clean environnent and
healthy econony for the state by providing for the renediation of any
contam nation associated with natural gas production which may result in

damage to |lands, waters or natural resources of the state by authorizing

the departnent of environnmental conservation to respond quickly to such
contanmination and effect pronpt cleanup and decontanination of such

contamination, giving first priority to protecting public health and
mninzing environmental danmage, and by providing for strict liability
for damage sustained within the state as a result of such contanination.
8§ 23-2903. Definitions.

For the purposes of this title, unless the context clearly indicates
otherwise, the following terns shall have the foll ow ng neani ngs:

1. "Adm nistrator" nmeans the chief executive, within the departnent of
audit and control, of the New York natural gas production contam nhation
danage recovery and renediation fund established in section ninety-two-
kk of the state finance | aw

2. "Caim nmeans, for purposes of part three of this title, any claim
of the fund or any claimby an injured person who is not responsible for
the contam nation seeking conpensation for cleanup and decontam nation

costs incurred or danmges sustained as a result of contam nation that

results fromnatural gas production;
3. "Cleanup and decontani nation" neans activities undertaken to perna-

nently elimnate, renpve, abate, control or nonitor health and/or envi-
ronnmental hazards or potential hazards in connection with natural gas
producti on;

4. "Cl eanup and decontami nation costs" neans all costs associated with
the cleanup and decontam nation of contamination including relocation
costs pursuant to section 23-2907 of this title incurred by the state or
its political subdivisions or their agents or any person with approval
of the departnent;

5. "Contanmination" neans any danage to any property or the environ-
nent, including, but not limted to, a public or private water supply.
any threat to public health, or any hazardous condition that prevents
the use of property or that requires relocation of people or property to
prevent harm resulting fromnatural gas production, or the rel ease of

any substance used in or associated with processes related to natural

gas production, including, but not limted to, the devel opnent of
natural gas wells; activities associated wth drilling, stinulating,
conpleting, or operating a natural gas well:; activities associated with

the construction or operation of facilities for the <collection and/or
processing of natural gas or for the transmi ssion of natural gas from
gas wells to consuners of natural gas; and the transportation of nmateri -
als associated with a natural gas well site or natural gas production;

6. "Environnent" neans any water including, but not Ilimted to, a
stream pond, lake, river, water course, aquifer, wetland or reservoir,
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any land including, but not limted to, a land surface or subsurface,
air, fish, wildlife, biota and all other natural resources:;

7. "Fund" neans the New York natural gas production contanination
danage recovery and renediation fund established by section ninety-two-
kk of the state finance | aw

8. "Natural gas production" or "gas production" neans all activities
associated with the exploration and production of natural gas, includ-
ing, but not limted to, (a) developnent of natural gas wells; (b)
activities associated with drilling, stinulating, conpleting, or operat-
ing a natural gas well; (c) activities associated with the construction
or operation of facilities for the collection and transni ssion of
natural gas fromgas wells to consuners of natural gas; and (d) the
transportation of naterials associated with a natural gas well site or
natural gas production whether or not such gas is re-injected into the
subsurface of the earth, froma geological formation and the transporta-
tion of such natural gas to another | ocation;

9. "Owner" or "operator" neans with respect to natural gas production
any person owning or operating by lease, contract or other form of
agreenent any natural gas production sites, facilities, equipnment., or
devel opnent rights; with respect to abandoned or derelict sites, facili-
ties, equipnent, or developnent rights, the person who owned or operated
such sites, facilities, equipnent or developnent rights imediately
prior to such abandonnent. or the owner., or operator at the tine of
cont am nation

10. "Person" neans public or private corporations, conpanies, associ-
ations, societies, firns, partnerships, joint stock conpanies, individ-
uals, the United States, the state of New York and any of its politica
subdi vi si ons or agents.

PART 2
NATURAL GAS PRODUCTI ON CONTAM NATI ON
CLEANUP AND DECONTAM NATI ON
Section 23-2904. Contam nation caused by natural gas production; prohi-

bition.

23-2905. d eanup and decontani nation of contanination caused by
natural gas production.

23-2906. Notification by persons responsible for contam nation.

23-2907. d eanup and decontanmination of prohibited contam
inations.

23-2908. Energency natural gas production contam nation contro

network and energency natural gas production contam
ination rel ocation network.

23-2909. Right to enter and inspect.
23-2910. Reqistry of reports of contanination
8§ 23-2904. Contami nation caused by natural gas production; prohibition.
Contanmi nation of the environnent caused by natural gas production is

prohibited.
8§ 23-2905. deanup and decontanm nation of contam nation caused by

natural gas production.

1. The commi ssioner shall pronmulgate reqgulations governing the cleanup
and decontami nation of any contamination resulting from natural gas
producti on.

2. No person shall supervise, aid or participate in any cleanup or
decontam nation nethod which is inconsistent with any rule or regulation
pronul gated pursuant to this section.

8§ 23-2906. Notification by persons responsible for contam nation.
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Any person responsible for causing contamnation shall imrediately
notify the departnent pursuant to rules and reqgulations established by
the departnent, but in no case later than two hours after the contam
ination. Failure to so notify shall nmake such person liable pursuant to
the penalty provisions of section 23-2932 of this title.

8§ 23-2907. d eanup and decontan nation of prohibited contam nations.

1. Any person causing contam nation prohibited by section 23-2904 of
this part shall inmediately undertake to contain such contanination.
Not wi t hst andi ng the above requirenent, the departnent, pursuant to requ-
lations pronulgated for such purpose., may undertake the decontani nation
of such contamination and nmay retain agents and contractors who shal
operate under the direction of such departnent for such purpose

2. (a) Upon the occurrence of contanmnation resulting fromnatural gas
production, pursuant to requlations pronulgated for such purpose, the
departnent shall respond pronptly and proceed to cleanup and renove the
contanmination in accordance with environnental priorities or may, at its
discretion, direct the person responsible for such contam nation to
pronptly cleanup and renove the contanination. The departnent shall be
responsible for cleanup and decontam nation or, as the case nmay be., for
retaining agents and contractors who shall operate under the direction
of that departnent for such purposes. | npl enent ation of cleanup and
decont ami nati on procedures of each contam nation shall be conducted in

accordance with environnental priorities and procedures established by

the depart ment.
(b) Section eight of the court of clains act or any other provision of

law to the contrary notwithstanding, the state shall be inmmune from
liability and action wth respect to any act or om ssion done in the
di scharge of the departnent's responsibility pursuant to this title;
provided., however, that this subdivision shall not limt any liability
which may otherw se exist for unlawful, willful or mnmlicious acts or
omssions on the part of the state, state agencies, or their officers,
enpl oyees or agents or for contam nation in violation of section 23-2904
of this part.

3. Any unexplained contamination caused by natural gas production
within state jurisdiction or contamnation caused by natural gas
production occurring beyond state jurisdiction that for any reason pene-
trates within state jurisdiction shall be renpbved by or under the direc-
tion of the departnent. Except for those expenses incurred by the party
causing such contam nation, any expenses incurred in the decontam nation
of contamination shall be paid pronptly fromthe New York natural gas
production contam nation danmage recovery and renediation fund pursuant
to section ninety-two-kk of the state finance | aw and any rei nbursenents
due such fund shall be collected in accordance with the provisions of
such section.

4. Cleanup and decontanination of contanination and actions to mnini-
mze damage from such contamnation shall be, to the greatest extent
possi ble, permanent renedies to the contamnation, in accordance wth
applicable federal and state environnental |laws, rules and regul ations.

5. The departnent, in consultation with the state conptroller and the
attorney general, shall develop a standard contract formto be used when
contracting services for the cleanup and decontamination of a contam
ination.

6. \Wienever the departnent acts to renpve contanmination or contracts
to secure prospective decontamnation services, the departnment is
aut hori zed to draw upon the noney available in the fund., paid out on the

audit and warrant of the conptroller. Such noneys shall be used to pay
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pronptly for all cleanup and decontanination costs incurred by the
depart nent . Whenever the departnent acts to renpve contanination or
contracts to secure prospective decontanmination services to address
contanm nation that is associated wth an owner or operator, it shal
first draw on the bond or other financial security required by paragraph
(c) of subdivision three of section 23-2915 of this title paid out on
the audit and warrant of the conptroller. If such bond or financial
security is insufficient to fully discharge cleanup and decontam nation
costs, the departnent is authorized to draw on noney available in the
fund, paid out on the audit and warrant of the state conptroller.

7. (a) Nothing in this sectionis intended to preclude cleanup and
decontam nation by any person threatened by such contanination, who, as
soon as i s reasonably possible, coordinates and obtains approval for
such actions wth ongoing state or federal operations and appropriate
state and federal authorities. Notw thstanding any other provision of
law to the contrary, the liability of any contractor for such person
where such person obtains approval fromappropriate state and federa
authorities for such cleanup and decontanination, and the liability of
any person providing services related to the cleanup or decontam nation
of contamination, under contract with the departnent, for any injury to
a person or property caused by or related to such services shall be
limted to acts or omi ssions of the person during the course of perform
ing such services which are shown to have been the result of negligence,
gross negligence or reckless, wanton or intentional m sconduct. Notw th-
standing any other provisions of law, when (i) a verdict or decision in
an action or claimfor injury to a person or property caused by or
related to such services is determined in favor of a claimant in an
action involving a person perform ng such services and any other person
or persons jointly liable, and (ii) the liability of the person perform
ing such services is found to be fifty percent or |less of the total
liability assigned to all persons liable, and (iii) the liability of the
person perform ng such services is not based on a finding of reckless
disregard for the safety of others, or intentional nisconduct, then the
liability of the person performing such services to the claimnt for
loss relating to injury to property and for non-econonmic loss relating
toinjury to a person shall not exceed the equitable share of the person
perform ng such services determned in accordance with the relative
culpability of each person causing or contributing to the total liabil-
ity for such |losses; provided, however, that the cul pable conduct of any
person not a party to the action shall not be considered in determning
any equitable share herein if the claimant proves that with due dili-
gence the claimant was unable to obtain jurisdiction over such person in
said action. As used in this section, the term "non-econonic 1|0ss"
includes, but is not limted to, pain and suffering, nental anguish,
| oss of consortiumor other danmages for non-economic | 0ss. However ,
nothing in this subdivision shall be deenmed to alter, nodify or abrogate
the liability of any person perfornng such services for breach of any
express warranty, limted or otherwi se, or an express or inplied warran-
ty under the uniformcomercial code, or to an enployee of such person
pursuant to the workers' conpensation law, or to relieve fromany
liability any person who is responsible for contamination in violation
of section 23-2904 of this part.

(b) No action taken by any person to contain or renpve contam nation
shall be construed as an adm ssion of liability for such contam nation
No person who gratuitously renders assistance in containing or renpving
contanmi nation shall be liable for any civil damges to third parties
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resulting solely fromacts or onissions of such person in rendering such
assistance except for acts or omissions of gross negligence or willful
m sconduct. In the course of cleanup and decontanination, no person
shall discharge any detergent or other substance into the waters of this
state without prior authorization of the conm ssioner.

(c) A person nmay, without adnission of responsibility for a contam
ination and with the consent of the conm ssioner., comrence clean up and
decontami nation of the contam nation and upon the recomendation of the
conm ssioner of health and with the consent of the fund undertake the
relocation of persons affected by contamination. Upon deternination by
the fund that the person is not responsible for the contamnation, the
person shall be reinbursed by the fund for the actual and necessary
expenses incurred.

8. Notwi thstanding any other provision of lawto the contrary, includ-
ing but not limted to section 15-108 of the general obligations |aw
every person providing cleanup, decontamination of contam nation or

relocation of persons pursuant to this section shall be entitled to
contribution fromany other responsible party.
8§ 23-2908. Energency nat ur al gas production contamnation contro

network and energency natural gas production contam nation
relocation network.

The conm ssioner shall, by reqgulation, establish an energency natura
gas production contam nation control network and an energency natura
gas production contami nation relocation network.

8§ 23-2909. Right to enter and inspect.

The departnment is hereby authorized to enter and inspect any property
or prenmises for the purpose of inspecting sites, facilities, or equip-
nent and investigating either actual or suspected sources of contam
ination or violation of this title or any rule or regulation pronul gated
pursuant to this title. The departnent is further authorized to enter on
property or prenmises in order to assist in the cleanup or decontam
ination of the contanmnation. Any infornmation relating to secret proc-
esses or nethods of manufacture shall be kept confidential.

8§ 23-2910. Reqgistry of reports of contam nation

1. The departnent shall maintain and post on a publicly available
internet website a reqgistry of all reports of contami nation pursuant to
section 23-2906 of this part. Reports shall be added to the registry on
an__ongoing basis as soon as possible after the date on which they are
reported, but no later than thirty days after such date. Such registry
shall include, but not be linmted to, the following itens:

(a) a general description of the site consisting of:

(i) the nane, if any., of the site and the address of the site, includ-
ing the town and county:;

(ii) the contamnation at the site, including., but not limted to, a
description of the natural gas production activity resulting in contam
ination, the date on which this activity occurred and all inspections,
tests and other neasures enployed in assessing the contam nation

(iii) the owner or operator of the natural gas production activity at
the tine of contamnation; and

(iv) the nane of the current owner of the site;

(b) an assessnent by the departnent of harmto the environnent result-
ing fromcontani nation at the site

(c) an assessnent prepared by the departnent of health of public
health problens at the site resulting fromcontanination at the site;
and
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(d) a description of cleanup and contamination activities undertaken
at the site.

2. Periodically, but no less than annually, the departnent shal
update the registry to reflect the status of cleanup and decontani nation
neasur es.

3. Wen a permanent renedy of contanmination has been achieved, the
departnent may, at the request of the site owner, renpbve the nane of the
site owner and the site address information except for the town and
county of the site fromthe registry. Al other itenms shall remain as
permanent records on the registry.

PART 3
LIABILITY; TH RD PARTY COVPENSATI ON
Section 23-2914. Admnistrator of the New York natural gas production
damage recovery and renedi ation fund

23-2915. Liability.

23-2916. Environnental |ien.

23-2917. Environnental lien notice; contents.

23-2918. Filing of notice of environnental lien; filing of
rel ease.

23-2919. Enforcenent of environnental [lien.

23-2920. Anpunts received to satisfy lien.
23-2921. dains against the fund.
23-2922. Settlenments.
23-2923. Settlenents when source of contamination i s unknown.
23-2924. Hearings for persons on clains filed with the adninis-
trator.
23-2925. Subrogation of rights.
23-2926. Awards exceedi ng current bal ance.
23-2927. C ains _against insurers.
23-2928. Application of title.
8§ 23-2914. Administrator of the New York natural gas production dannge
recovery and renediation fund.

The state conptroller shall appoint and supervise an adninistrator of
the New York natural gas production damage recovery and renediation fund
for the purposes of this part referred to as "the fund". The adninistra-
tor shall be the chief executive of the fund and shall have the follow
ing powers and duties:

1. To represent the state in neetings with the all eged person respon-
sible for a contam nation and claimants concerning liability for the
contani nation and anount of the clains;

2. To determine if hearings are needed to settle particular clains
filed by injured persons;

3. To convene hearings;

4. To certify the anpunt of clains and nanes of clainants to the state
conptroller; and

5. To disburse noneys fromthe fund for cleanup and decontanination
costs pursuant to a certification of clains by the comm ssioner
§ 23-2915. Liability.

1. Any person who has caused contam nation shall be strictly liable,
without regard to fault, for all cleanup and decontamination costs and
all direct and indirect danmages. no matter by whom sustained, as defined
in this section. 1In addition to cleanup and decontani nation costs and
danmages, any such person who is notified of such contamnation and who
did not wundertake relocation of persons residing in the area of the
contanm nation in accordance with paragraph (c) of subdivision seven of
section 23-2907 of this title, shall be liable to the fund for an anmount
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equal to two tines the actual and necessary expense incurred by the fund
for such relocation pursuant to regulations authorized by section
23-2908 of this title.

2. The fund shall be strictly liable, without regard to fault, for al
cleanup and decontamination costs and all direct and indirect damages.
no matter by whom sustained, including. but not limted to:

(a) d eanup and decontam nation costs including, but not Ilimted to
the cost of restoring, repairing, or replacing any real or persona
property danaged or destroyed by contanination, any incone lost fromthe
tinme such property is damaged to the tine such property is restored
repaired or replaced, any reduction in value of such property caused by
such contam nation by conparison with its value prior thereto;

(b) The cost of restoration and replacenent, where possible, of any

natural resource danmaged or destroyed by contam nation;
(c) loss of incone or inpairnent of earning capacity due to danmage to

real or personal property, including natural resources destroyed or
danaged by contam nation; provided that such |oss or inpairnent exceeds
ten percent of the anbunt which clainmant derives, based upon incone or
business records., exclusive of other sources of incone, fromactivities
related to the particular real or personal property or natural resources
danmaged or destroyed by such contam nation during the week, nonth or
year for which the claimis filed;

(d) lLoss of tax revenue by the state or |ocal governnments for a period
of one vyear due to damage to real or personal property proximately
resulting fromcontam nation; and

(e) Interest on | oans obtained or other obligations incurred by a
claimant for the purpose of aneliorating the adverse effects of a
contani nation pending the paynent of a claimin full as provided by this
title.

3. (a) The owner or operator which has caused contam nation shall be
strictly liable for the full ampunt of cleanup and decontani nation costs
and damages, wi thout regard to fault, subject to the defenses enunerated
in subdivision four of this section, for all cleanup and decontani nation
costs and all direct and indirect danages paid by the fund.

(b) (i) The commissioner in consultation with the superintendent of
financial services shall promulgate requlations requiring the owner or
operator of a drilling site to establish and nmaintain evidence of finan-
cial responsibility.

(ii) Financial responsibility under this paragraph may be established
by any one or a conbination of the follow ng nethods acceptable to the
conm ssioner in consultation wth the superintendent of financial
services: evidence of insurance, surety bonds, guarantee, letter of
credit, qualification as a self-insurer, or other evidence of financial
responsibility.

(iii) The liability of a third-party insurer providing proof of finan-
cial responsibility on behalf of a person required to establish and
maintain evidence of financial responsibility wunder this sectionis
limted to the type of risk assuned and the anmount of coverage specified
in the proof of financial responsibility furnished to and approved by
the departnment. For the purposes of this section, the term"third-party
insurer"” neans a third-party insurer, surety, guarantor, person furnish-
ing a letter of credit, or other group or person providing proof of
financial responsibility on behalf of another person; it does not
include the person required to establish and maintain evidence of such
financial responsibility.
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(c) Any owner or operator engaging in or seeking to engage in natura
gas production shall provide a bond or other financial security accepta-
ble to the departnent in an anpbunt established by rule or regulation in
consultation with the adnmnistrator of the fund conditioned on perform
ance of such owner's or operator's cleanup and decontam nation responsi -
bilities in the event of contamination as defined in this section. The
bond shall be in an anpunt sufficient to fully discharge such owner's or
operator's cleanup and decont ami nation responsibilities. The failure of
any owner or _operator to prevent prohibited contamination shall be
deened a breach of the responsibilities of this title and entitle the
departnent to claimthe proceeds of the bond or other financial security
aut hori zed by this paragraph. In the event the departnent acts or
renove contamnation or contracts to secure prospective decontani nation
services pursuant to subdivision six of section 23-2907 of this title to
address contamination that is associated with an owner or operator, the
departnent shall draw on the bond or other financial security authorized
by this paragraph to pay pronptly for cleanup and decontanination costs
incurred by such departnent.

4. (a) The only defenses that may be raised by a person responsible
for causing contamination are: (i) an act or om ssion caused solely by
war., sabotage., or governnental negligence or (ii) an act or om ssion of
a third party other than an enployee or agent of the person responsible,
or a third party whose act or om Ssion occurs in connection with a
contractual relationship with the person responsible, if the person
responsible establishes by a preponderance of the evidence that the
person responsible exercised due care with respect to the natural gas
concerned, taking into consideration the characteristics of natural gas
and in light of all relevant facts and circunstances; and

(b) took precautions against the acts or om ssions of any such third
party and the consequences of those acts or om ssions. These defenses
shall not apply to a person responsible who refuses or fails to (i)
report the contanmination, or (ii rovide all reasonable cooperation and
assistance in cleanup and decontamnation activities undertaken on
behalf of the fund by the departnent. In any case where a person respon-
sible for contanmination establishes by a preponderance of the evidence
that the contanination and the resulting cleanup and decontam nation
costs were caused solely by an act or omssion of one or nore third
parties as described in this paragraph, the third party or parties shal
be treated as the person or persons responsible for the purposes of
determining liability under this title.

(c) Nothing set forth in this subdivision shall be construed to hold a
lender liable to the state as a person responsible for the contanination
caused by natural gas production at a site in the event: (i) such |end-
er, wthout participating in the managenent of such site, holds indicia
of ownership primarily to protect the lender's security interest in the
site, or (ii) such lender did not participate in the managenent of such
site prior to a foreclosure, and such | ender:

(1) forecloses on such site; and

(2) after foreclosure, sells, re-leases (in the case of a |ease
finance transaction), or liquidates such site, nmaintains business activ-
ities, winds up operations, or takes any other neasure to preserve,
protect or prepare such site for sale or disposition; provided however,
that such lender shall take actions to sell, re-lease (in the case of a
| ease finance transaction), or otherw se divest itself of such site at
the earliest practicable, commercially reasonable tine, on commercially
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reasonable terns, taking into account narket conditions and legal and
regulatory requirenents.

(d) This exenption shall not apply to any |lender that has caused or
contributed to the contam nation caused by natural gas production from
or at the site.

The ternms "participating in managenent," "foreclosure,"” "l ender" and
"security interest" shall have the sane neaning as those terns are
defined in paragraph (c) of subdivision one of section 27-1323 of this
chapt er.

5. Any claimby any injured person for the costs of cleanup and decon-
tam nation and direct and indirect danages based on the strict liability
i nposed by this section nay be brought directly against the person who
has caused contam nation. provided., however, that damages recoverable by
any injured person in such a direct claimbased on the strict liability
i mposed by this section shall be limted to the danages authorized by
this section.

8§ 23-2916. Environnental lien.

1. The fund shall have a lien for the costs incurred by the fund for
the cleanup and decontanination of contami nation and for the paynent of
clains for direct and indirect damages as a result of contanm nation upon
real property located within the state:

(a) owned by a person liable to the fund for such costs under section

23-2915 of this part at the time a notice of environmental lien is
filed; and

(b) upon which the contanination occurred

2. An environnental lien shall attach when:

(a) cleanup and decontam nation costs and danage costs are incurred by
the fund;

(b) the person referred to in subdivision one of this section fails to
pay such costs within ninety days after a witten demand therefor by the

adnministrator is mailed by certified or registered nmail. return receipt
request ed; and

(c) a notice of environnental lienis filed as provided in section
23-2918 of this part:; provided, however, that a copy of the notice of
environnental lien is served upon the owner of the real property subject
to the environnmental lien within thirty days of such filing in accord-
ance with the provisions of section eleven of the lien | aw

3. An environnental lien shall continue against the real property
until:

(a) the claimor judgnent against the person referred to in subdivi-
sion one of this section for cleanup and decontam nation costs and
danage costs is satisfied or becones unenforceabl e;

(b) the lien is released by the adnmi nistrator pursuant to this subdi-
Vi si on;

(c) the lien is discharged by paynent of npbneys into court; or

(d) the lien is otherw se vacated by court order.

Upon the occurrence of any of the foregoing. except where the lienis
vacated by court order, the adm nistrator shall execute the release of
an _environnental lien and file the release as provided in section
23-2918 of this part. The adninistrator nmay release an environnenta
lien where:

(i) alegally enforceable agreenent satisfactory to the adm nistrator
has been executed relating to cleanup and decontam nation costs and
danmage costs or reinbursing the fund for cleanup and decontam nation

costs and dammge costs; or
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(ii) the attachnent or enforcenent of the environnental lien is deter-
m ned by the adnministrator not to be in the public interest.
4. An environnental lien is subject to the rights of any other person

including an owner, purchaser, holder of a nortgage or security inter-
est, or judgnent lien creditor, whose interest is perfected before a
lien notice has been filed as provided in section 23-2918 of this part.

8§ 23-2917. Environnental lien notice; contents.
A notice of environnental lien nust state:
1. That the lienor is the New York natural gas production contam

ination danmage recovery and renediation fund;

2. The nane of the record owner of the real property on which the
environnental lien has attached

3. The real property subject to the lien. with a description thereof
sufficient for identification;

4. That the real property described in the notice is the property upon
whi ch contani nation occurred and that cleanup and decontam nation costs
and damage costs have been incurred by the lienor as a result of such
cont am nati on

5. That the owner is potentially liable for cleanup and decontam
ination costs and danmage costs pursuant to section 23-2915 of this part;
and

6. That an environnental lien has attached to the described real prop-
erty.
8§ 23-2918. Filing of notice of environnental lien; filing of rel ease.

1. Anotice of environnental lien shall be filed within six years from

the time a disbursenent is made by the fund for cleanup and decontam
ination costs and damage costs incurred by the fund in the clerk's
office of the county where the property is situated. |f such property is
situated in two or nbre counties, the notice of environnental lien shal
be filed in the office of the clerk of each of such counties. The notice
of lien shall be indexed by the county clerk in accordance with the
provisions of section ten of the lien |aw

2. Arelease of an environnental lien shall be filed in the clerk's
office of each county where the notice of environnental lien was filed
and shall be indexed in the manner prescribed for indexing environnental
liens.

8§ 23-2919. Enforcenent of environnental lien.

An _environnmental lien may be enforced against the property specified
in the notice of environnental lien. and an environnental lien may be
vacated or released, as prescribed in article three of the lien |aw

provided, however, that nothing in this article or in article three of
the lien law shall affect the right of the fund to bring an action to
recover cleanup and decontam nation costs and danage costs under section
23-2915, 23-2926, 23-2927 or 23-2928 of this part.
8§ 23-2920. Ampunts received to satisfy lien

Amounts received by the admnistrator to satisfy all or part of an
environnental lien shall be deposited in the state treasury and credited
to the natural gas production damage recovery and renediation fund
8§ 23-2921. dains against the fund

Clains shall be filed with the administrator not Jlater than three
years after the date of discovery of danage nor later than ten years
after the date of the incident which caused the damage. The administra-
tor shall prescribe appropriate fornms and procedures for such clains,
whi ch shall include a provision requiring the clainmant to make a sworn
verification of the claimto the best of his know edge. Any person who

knowi ngly gives or causes to be given any false infornmation as a part of
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any such claimshall, in addition to any other penalties herein or else-
where prescribed, be quilty of a nisdeneanor punishable by a fine of up
to one thousand dollars or up to one vear inprisonnment. Upon receipt of
any claim the admnistrator shall as soon as practicable inform al
affected parties of the claim

§ 23-2922. Settlenents.

The adm nistrator shall attenpt to pronbte and arrange a settlenent
between the clainmant and the person responsible for the contam nation
If the source of the contamination can be deternined and liability is
conceded, the claimant and the alleged person responsible for the
contanination may agree to a settlenent which shall be final and binding
upon the parties and which will waive all recourse against the fund.

8§ 23-2923. Settlenents when source of contam nation is unknown.

If the source of the contanm nation is unknown or cannot be determ ned.
the claimant and the adm nistrator shall attenpt to arrange a settl enent
of any claimagainst the fund. The adninistrator is authorized to enter
and certify paynent of such settlenent subject to such proof and proce-
dures contained in regulations promul gated by the adm nistrator.

8§ 23-2924. Hearings for persons on clains filed with the adninistrator.

1. The adm nistrator shall grant a hearing when persons alleged to be
responsible for the contanination contest the validity or anpunt of
damage clainms or clains for cleanup and decontami nation costs presented
by injured persons to the fund for payment or when injured persons who
have filed a claimagainst the fund contest the validity or anpunt of
the settlenent proposed by the adninistrator

2. One hearing may be granted to hear and determine all clains arising
fromor related to a conmmon contani nation

3. The burden of proof wth respect to the validity or anpunt of
danmage clains or clains for cleanup and decontam nation costs shall be
upon the persons contesting such clainms or the claimants contesting the
settl enent proposed by the adm nistrator

4, At |east twenty days notice of such hearing shall be given by the
adnm nistrator to the claimants and, if known, the alleged person respon-
sible for the contanination.

5. Upon the return day of such notice the person so notified shal
file with the adnmnistrator a statenent setting forth the position of
the person so notified. Pertinent and relevant testinony of w tnesses
shall be received in support of or opposition to such statenent. The
claimants or alleged persons responsible for the contam nation nmay
appear in person or by attorney, present w tnesses, submit evidence and
be given full opportunity to be heard.

6. The adnministrator shall have the power to order testinony under
oath and may subpoena attendance and testinony of wtnesses and the
production of such docunentary naterials pertinent to the issues
presented at the hearing. Each person appearing at the hearing nay be
represented by counsel.

7. Wthin sixty calendar days fromthe close of such hearing and after
due consideration of the witten and oral statenents and testinony and
argunents filed pursuant to this section, or on default in appearance on
said return day, the administrator shall nmake his final determ nation on
the validity or amobunt of the danmage clains or clains for cleanup and
decontam nation costs filed by the injured persons. The adm ni strator
shall notify the claimant and, if known. the alleged person responsible
for the contamination thereof in witing by registered nnil

8. Determinations made by the adm nistrator after such hearing shal
be final and conclusive. Any action for judicial review shall be filed
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pursuant to the provisions of article seventy-eight of the civil prac-
tice law and rul es.

9. Upon a deternmination by the adnmnistrator that provides for an
award to the claimants, the administrator shall certify the anpunt of
the award and the nane of the claimant to the state conptroller., who
shall pay the award fromthe fund. In any case in which a person respon-
sible for the contam nation seeks judicial review reasonable attorney's
fees and costs shall be awarded to the clainant if the determ nation of
the adnministrator is affirned.

§ 23-2925. Subrogation of rights.

Paynent of any cleanup costs or damages by the fund arising froma
single incident shall be conditioned upon the adnministrator acquiring by
subrogation all rights of the claimant to recovery of such costs or
damages from the person responsible for the contamnation or other
responsi ble party. The administrator shall then seek satisfaction from
the person responsible for the contam nation or other responsible party
in the suprene court if the person responsible for the contam nation or
other responsible party does not reinburse the fund. In any such suit,
except as provided by section 23-2915 of this part, the admnistrator
need prove only that an unlawful contanination occurred which was the
responsibility of the person responsible for the contam nation or other
responsible party. The administrator is hereby authorized and enpowered
to conpronmise and settle the anpbunt sought for costs and danamges from

the person responsible for the contanmination or other responsible party
and any penalty arising under this title.

8§ 23-2926. Awards exceeding current bal ance.

In the event that the total awards for a specific occurrence exceed
the current balance of the fund, the imediate award shall be paid on a
prorated basis, and all clainants paid on a prorated basis shall be paid
as determined by the admnistrator., a pro rata share of all noneys
received by the fund until the total ampunt of the proven danages is
paid to the <claimant or clainmants. The adm nistrator nay al so provide
through regulation to fix the priority for the paynent of clains based
on extrene hardship.

8§ 23-2927. dains against insurers.

Any clains for costs of cleanup and decontam nation., civil penalties
or danmnges by the state and any claimfor damages by any injured person
may be brought directly against the bond, the insurer, or any other
person providing evidence of financial responsibility.

8§ 23-2928. Application of title.

For purposes of cleanup and decontanination of any public or private
ground water supply system contaninated by any contamination occurring
either before or after the effective date of this title, all relevant
provisions of this title shall apply.

PART 4
M SCELLANEQUS
Section 23-2931. Joint rules and regul ations.

23-2932. Enforcenent of title; penalties.
23-2933. Availability of additional renedies.

23-2934. Construction.
23-2935. Reports.
23-2936. Effect of federal legislation.
8§ 23-2931. Joint rules and regul ations.
The conmi ssioner and the state conptroller are authorized to adopt,

amend, repeal, and enforce such rules and regulations pursuant to the
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state adnministrative procedure act, as they may deem necessary to accom
plish the purposes of this title.
8§ 23-2932. Enforcenment of title; penalties.

Any person who knowingly gives or causes to be given any false infor-
mation as a part of, or in response to, any claimmde pursuant to this
title for cleanup and decontanination costs, direct or indirect danmages
resulting fromcontam nation, or who otherwise violates any of the
provisions of this title or any rule promrmul gated thereunder or who fails
to conply with any duty created by this title shall be liable to a
penalty of not nore than twenty-five thousand dollars for each offense
in a court of conpetent jurisdiction. If the violationis of a continu-
ing nature each day during which it continues shall constitute an addi-
tional. separate and distinct offense.

8§ 23-2933. Availability of additional renedies.

Nothing in this title shall be deened to preclude the pursuit of any
other civil or injunctive renedy by any person. The renedies provided in
this title are in addition to those provided by existing statutory or
conmmon law, but no person who receives conpensation for damages or
cl eanup and decontanination costs pursuant to any other state or federa
|law shall be pernmitted to receive conpensation for the sane damages or
cl eanup and decontanination costs under this title.

8 23-2934. Construction.

This title, being necessary for the general health, safety and welfare
of the people of this state, shall be liberally construed to affect its
pur poses.

8§ 23-2935. Reports.

The conmi ssioner and the administrator shall neke an annual report to
the legislature and the governor which shall describe the qguantity and
degree of contanination caused by natural gas production, the costs and
damages paid by and recovered for the fund, and the econom ¢ and envi -
ronnental inpact on the state as a result of the admnistration of this
title.

8 23-2936. Effect of federal |egislation.

If the United States congress enacts legislation providing conpen-
sation in the event of contanination caused by natural gas production,
the commissioner shall determine to what degree such legislation
provi des the needed protection for our citizens, businesses and environ-
nent and shall make the appropriate recomendations to the legislature
for anendnents to this title.

8§ 2. Section 23-1903 of the environmental conservation |aw is anmended
by adding a new subdivision 3 to read as foll ows:

3. The conmissioner is hereby authorized to establish a surcharge
pursuant to requlation on the permt fees on gas wells, authorized by
subdi vi sion one of this section, to be credited to the New York natura
gas production contam nation danmage recovery and renediation fund estab-
lished in section ninety-two-kk of the state finance |aw. The surcharge
shall be established to provide sufficient funds to neet the obligations
of the fund

8§ 3. The state finance |law is amended by adding a new section 92-kk to
read as foll ows:

8 92-kk. New York natural gas production contam nation danage recovery
and renediation fund. 1. There is hereby established in the joint
custody of the state conptroller and the conm ssioner of taxation and
finance a special fund to be known as the "the New York natural gas

producti on contam nati on damage recovery and renediation fund".
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2. The fund shall consist of revenues collected by the departnent of
environnental conservation pursuant to subdivision three of section
23-1903, section 23-2915, section 23-2920, and section 23-2932 of the
environnental conservation law and all other npneys appropriated, cred-
ited or transferred thereto fromany other fund or source pursuant to
| aw.

3. Moneys in the fund shall be kept separate and not commngled wth
any other noneys in the custody of the conm ssioner of taxation and
finance and the state conptroller

4. Moneys of the fund, follow ng appropriation by the |egislature, may
be expended for the follow ng purposes:

(a) damnges as defined in section 23-2915 of the environnmental conser-
vation | aw

(b) research on the prevention and the effects of contanination from
natural gas production on the environnent and on the devel opnent of
i nproved cl eanup and decontani nati on operations; provided, however, that
the cost of such research shall not exceed the anpbunt of interest which
is credited to this fund;

(c) general administration of the fund, equipnent and personnel costs
of the departnent of environnental conservation, the state conptroller
and any other state agency related to the enforcenent of title twenty-
nine of article twenty-three of the environnental conservation |aw

(d) research and denonstration prograns concerning the causes and
abat enent of contam nation fromnatural gas production; provided, howev-
er, that the cost of such research and denpbnstration prograns shall not
exceed the anpunt of interest which is credited to this fund.

5. The conptroller may invest and reinvest any noneys in such fund in
obligations in which the conptroller is authorized to invest pursuant to
the provisions of section ninety-eight-a of this article. Any incone or
interest derived fromsuch investnent shall be included in the fund.

6. Moneys, shall be payable fromthe fund on the audit and warrant of
the conptroller on vouchers approved and certified by the conptroller
and the comm ssioner of environnental conservation.

7. The administrator of the fund, as established in section 23-2914 of
the environnental conservation law, shall recover to the fund npneys
di sbursed for the follow ng purposes:

a. costs incurred by the fund in the cleanup and decontani nati on of
contam nation when the person responsible for causing a contamnation
has failed to pronptly clean up and renpve the contam nation to the
satisfaction of the departnment of environnental conservation;

b. costs incurred by the fund in the paynent of clains for direct and
indirect damages., as defined in section 23-2915 of the environnental
conservation |law, and

c. all penalties assessed pursuant to title twenty-nine of article
twenty-three of the environnental conservation |aw.

8§ 4. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid, the judgnent shall not affect, inmpair, or invalidate the
remai nder thereof, but shall be confined in its operation to the clause,
sentence, paragraph, section or part thereof directly involved in the
controversy in which the judgnent shall have been rendered.

8 5. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw, provided, however, that effective inmediate-
ly, the addition, anmendnent and/or repeal of any rule or regulation
necessary for the inplenentation of this act on its effective date is
aut hori zed to be nmade and conpl eted on or before such date.




