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AN ACT to anend the famly court act, the general business |aw, the
public health Iaw and the donestic relations law, in relation to
surrogacy prograns and arrangements

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 581-102 of the famly court act, as added by
section 1 of part L of chapter 56 of the |aws of 2020, is anended to
read as foll ows:

8§ 581-102. Definitions. (a) "Assisted reproduction" nmeans a nethod of
causi ng pregnancy ot her than sexual intercourse and includes but is not
limted to:

1. intrauterine or vaginal insemnation;

2. donation of ganetes;

3. donation of enbryos;

4. in vitro fertilization and transfer of enbryos; and

5. intracytoplasnm c sperminjection.

(b) "Child" means a born individual of any age whose parentage nmay be
determ ned under this act or other |aw

(c) "Compensation" neans paynment of any valuable consideration in
excess of reasonabl e medical and ancillary costs.

(d) "Donor" means an individual who does not intend to be a parent who
produces ganetes and provides themto another person, other than the
i ndividual's spouse, for use in assisted reproduction. The term does not
include a person who is a parent under part three of this article. Donor
al so includes an individual who had dispositional control of an enbryo

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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or gametes who then transfers dispositional control and releases al
present and future parental and inheritance rights and obligations to a
resulting child.

(e) "Enmbryo" nmeans a cell or group of cells containing a diploid
conmpl enent of chronpsones or group of such cells, not a ganete or
ganetes, that has the potential to develop into a live born human being
if transferred into the body of a person wunder conditions in which
gestation may be reasonably expected to occur.

(f) "Enbryo transfer” nmeans all nedical and | aboratory procedures that
are necessary to effectuate the transfer of an enbryo into the uterine
cavity.

(g) "Ganete" nmeans a cell containing a haploid conplenent of DNA that
has the potential to forman enbryo when conbi ned with anot her ganete.
Sperm and eggs shall be considered ganetes. A hunan ganete used or
intended for reproduction nmay not contain nuclear DNA that has been
deliberately altered, or nuclear DNA fromone human conbined wth the
cytoplasm or cytoplasm ¢ DNA of anot her human bei ng.

(h) "Health care practitioner” neans an individual licensed or certi-
fied under title eight of the education law, or a simlar |aw of another
state or country, acting within his or her scope of practice.

(i) "Independent escrow agent" neans soneone other than the parties to
a surrogacy agreenent and their attorneys. An independent escrow agent
can, but need not, be a surrogacy program provided such surrogacy
programis owned [e+—+rahaged] by an attorney licensed to practice law in
the state of New York. If such independent escrow agent is not an attor-
ney owned surrogacy program it shall be [H-eensed-] bonded and insured.

(j) "In vitro fertilization" nmeans the formation of a hunman enbryo
out side the human body.

(k) "lIntended parent"” is an individual who manifests the intent to be
legally bound as the parent of a child resulting from assisted reprod-
uction or a surrogacy agreenent, provided he or she neets the require-
nents of this article.

(1) "Parent" as used in this article neans an individual wth a
parent-child relationship created or recognized under this act or other
| aw.

(M "Participant" is an individual who either provides a ganete that
is used in assisted reproduction, is an intended parent, iS a person
acting as surrogate, or is the spouse of an intended parent or person
acting as surrogate.

(n) "Person acting as surrogate" means an adult person, not an
i ntended parent, who enters into a surrogacy agreenment to bear a child
who will be the legal child of the intended parent or parents so |ong as
t he person acting as surrogate has not provided the egg used to conceive
the resulting child.
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&3] (0) "Record" nmeans information inscribed in a tangible medium or
stored in an electronic or other nediumthat is retrievable in perceiva-
ble form

[(9-] (p) "Retrieval" neans the procurenment of eggs or spermfroma
ganmet e provi der.

[] (qg) "Spouse" neans an individual married to another, or who has
a legal relationship entered into under the laws of the United States or

of any state, local or foreign jurisdiction, which is substantially
equivalent to a marriage, including a civil union or donestic partner-
shi p.

[£55] (r) "State" means a state of the United States, the District of
Col unbi a, Puerto Rico, the United States Virgin Islands, or any territo-
ry or insular possession subject to the jurisdiction of the United
St at es.

(s) "Surrogacy agreenent” nmeans an agreenent between at | east one
intended parent and a person acting as surrogate intended to result in a
live birth where the child will be the legal <child of the intended
parents.

(t) "Transfer" means the placenment of an enbryo or ganetes into the
body of a person with the intent to achieve pregnancy and live birth.

§ 2. Section 581-202 of the fanmly court act, as added by section 1 of
part L of chapter 56 of the |laws of 2020, is anended to read as foll ows:

8§ 581-202. Proceeding for judgnment of parentage of a child conceived
through assisted reproduction. (a) A proceeding for a judgnment of
parentage with respect to a child conceived through assisted reprod-
uction may be commenced

(1) if [+he] an intended parent or child resides in New York state, in
the county where the intended parent resides any tinme after pregnancy is
achieved or in the county where the child was born or resides or in the
county where the birth is intended to occur; or

(2) if [the] neither an intended parent [and] nor the child [de—net]
reside in New York state, up to ninety days after the birth of the child
in the county where the child was born.

(b) The petition for a judgnent of parentage nust be verified.

(c) Were [a—petition—includes—thefollowng—truthful] the court finds
the following statenents in the petition to be true, the court shal
adj udi cate the intended parent or parents to be the parent or parents of
the child without the need for additional proceedings or docunentation:

(1) a statenment that an intended parent or child has been a resident
of the state for at least six nonths, or if an intended parent or child
is not a New York state resident, that the child [will—be—or—was] Iis
intended to be born in [the] New York state or that the child was born
in the state within ninety days of filing; and

(2) a statenent fromthe gestating intended parent that the gestating
i ntended parent becanme pregnant as a result of assisted reproduction;
and
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(3) in cases where there is a non-gestating intended parent, a state-
ment from the gestating intended parent and non-gestating intended
parent that the non-gestating intended parent consented to assisted
reproduction pursuant to section 581-304 of this article; and

(4) proof of any donor's donative intent.

The court may, in its discretion, dispense with testinony to establish
the truthfulness of the statenents.

(d) The follow ng shall be deened sufficient proof of a donor's dona-
tive intent for purposes of this section:

(1) [#+p—the—ecase—of—an—-anonryrpus—donor—o-] where ganetes or enbryos
have |[p+ewvioushky] been [released] relingquished to a ganete or enmbryo
storage facility or were donated in the presence of a health care prac-
titioner, either:

(i) a statement or docunentation fromthe gamete or enbryo storage
facility or health care practitioner stating or demonstrating that the
donor _or donors of such ganetes or enbryos [were—aReryrbusiy—donated—or
had—previouslyr—been—+released] relinquished all parental or proprietary

interest to them [e+]

(ii) a _record from the ganete or enbryo donor or donors evidencing
intent to relinquish all parental or proprietary interest in the ganetes
or _enbryos; or

(iii) clear and convincing evidence that the ganete or enbryo donor
i ntended to donate ganmetes or enbryos anonynmously or intended to rel ease
such ganetes or enbryos to a ganete or enbryo storage facility or health
care practitioner; [e+]

(2) [+Pr—the—rcase ol o donationtromaolponn—donsr—etther—a-] where
the ganetes or enbryos were not relinquished to a ganete or enbryo stor-
age facility or donated in the presence of a health care practitioner,
either:

(i) a record from the ganmete or enbryo donor acknow edging the
donation and confirming that the donor [kas] or donors shall have no
parental or proprietary interest in the ganetes or enbryos. The record
shall be signed by the [gestating] intended parent or parents and the
gamete or enbryo donor [ —Fhe—+ecordray—be—but—s—hot—reguiredto—be-
sigred] or donors:

[65] (A) before a notary public, or
[-] (B) before two witnesses who are not the intended parents, or

[G-+] (C) before a health care practitioner; or

[b=] (ii) clear and convincing evidence that the gamete or enbryo
donor agreed, prior to conception, [w-ihthe—gestating—parent] that the
donor [has] or donors would have no parental or proprietary interest in
the gametes or enbryos.

(3) This subdivision shall not apply where the person providing the
ganetes or enbryos is the spouse of the intended parent.

(e)[£5-] In the absence of evidence pursuant to [
this] subdivision (d) of this section, notice shall be given to the
donor at |east twenty days prior to the date set for the proceeding to
determi ne the existence of donative intent by delivery of a copy of the
petition and notice pursuant to section three hundred eight of the civil
practice law and rules. |f an intended parent or an intended parent's
spouse is not a petitioner, such notice shall also be given to such
person who shall be a necessary party. Upon a showing to the court, by
affidavit or otherwi se, on or before the date of the proceeding or wth-
in such further time as the court may allow, that personal service
cannot be effected at the [deror—s] | ast known address or addresses of
the donor or donors, and/or the non-petitioning intended parent, if any,
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with reasonable effort, notice may be given, w thout prior court order
therefore, at |east twenty days prior to the proceeding by registered or
certified mil directed to [the—doror—s] such last known address or
addr esses. Noti ce by publication shall not be required to be given to
[ a—derer] anyone entitled to notice pursuant to the provisions of this
secti on.

T . . ) 1

(f) In cases not covered by subdivision (c) of this section, the court
shal | adjudicate the parentage of the child consistent with part three
of this article.

(g) Were the requirenents of subdivision (c) of this section are net
or where the court finds the intended parent or parents to be a parent
under subdivision [&e}] (f) of this section, the court shall issue a
j udgnment of parentage:

(1) declaring[—hat] the intended parent or parents to be the Ilega
parent or parents of the child imediately upon the birth of the child[+

the—chid] ; and

(2) ordering the intended parent or parents to assume responsibility
for the maintenance and support of the child i mediately upon the birth
of the child; and

(3) if there is a donor or donors, ordering that [t+he] any donor is
not a parent of the child; and

(4) ordering that:

(i) [Po+suant] The hospital birth registrar shall report the parentage
of the child on the record of live birth in conformty with the judgnent
of parentage, if the judgnent of parentage is issued before the birth of
the child; and

(ii) If a change to the child's birth certificate is necessitated by
the judgnent of parentage, then pursuant to section two hundred fifty-
four of the judiciary law, the clerk of the court shall transmt to the
state conmi ssioner of health, or for a person born in New York city, to
the comm ssioner of health of the city of New York, on a form prescribed
by the commi ssioner, a witten notification of such entry together with
such other facts as nmay assist in identifying the birth record of the
person whose parentage was in issue and, if such person whose parentage
has been determ ned is under eighteen years of age, the clerk shall also
transmt forthwith to the registry operated by the departnent of social
services pursuant to section three hundred seventy-two-c of the social
services law a notification of such determi nation; and

[--] (iii) Pursuant to section forty-one hundred thirty-eight of the
public health Iaw and NYC Public Health Code section 207.05 that wupon
recei pt of a judgnent of parentage the local registrar where a child is
born will report the parentage of the child to the appropriate depart-
ment of health in conformity with the court order. If an original birth
certificate has already been issued, the appropriate departnent of
health wll amend the birth certificate in an expedited manner and seal
the previously issued birth certificate except that it may be rendered
accessible to the child at eighteen years of age or the |egal parent or
parents; and

(5) if the judgnent of parentage is issued prior to the birth of the
child, ordering the petitioner or petitioners, within seven days of such
birth, to provide the court with notification thereof, together with
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such other facts as may assist in identifying the birth record of the
child whose parentage was in issue. Such notification shall be in wit-
ing on a formto be prescribed by the chief administrator of the courts.
The court shall thereafter issue an anmended judgnent of parentage that
includes the child's nane as it appears on the child's birth certificate
and the child' s date of birth.

8§ 3. Section 581-203 of the fam |y court act, as added by section 1 of
part L of chapter 56 of the |laws of 2020, is anended to read as foll ows:

8§ 581-203. Proceeding for judgnent of parentage of a child conceived
pursuant to a surrogacy agreenent. (a) The proceedi ng may be conmenced
(1) in any county where an intended parent resided any tine after the
surrogacy agreement was executed; (2) in the county where the child was
born or resides or in the county where the birth is intended to occur;
[e<] (3) in the county where the surrogate resided any tine after the
surrogacy agreenent was executed; or (4) in the county where the surro-
gacy program if any, has its principal place of business, if that is
within the state of New York.

(b) The proceeding may be conmenced at any tinme after [ihe—surrogacy

] pregnancy is achieved and the person acting
as surrogate, the spouse of the person acting as surrogate, if any,
donors for whomthere is not proof of donative intent as set forth in
subdivision (d) of section 581-202 of this part, and all intended
parents are necessary parti es. The service provisions of subdivision
(e) of section 581-202 of this title shall be applicable to donors enti-
tled to notice pursuant to this provision.

(c) The petition for a judgnent of parentage nust be verified and
i nclude the follow ng:

(1) a statenent that the person acting as surrogate or at |east one
[ eF—+the] intended [parents] parent has been a resident of the state for
at least six nonths at the tine the surrogacy agreenment was executed;
and

(2) a certification fromthe attorney representing the intended parent
or parents and the attorney representing the person acting as surrogate
and the spouse of the person acting as surrogate, if applicable, that
the requirements of part four of this article have been net; and

(3) a statement fromall parties to the surrogacy agreenent that they
knowi ngly and voluntarily entered into the surrogacy agreenent and that
the parties are jointly requesting the judgnment of parentage; and

(4) a copy of the executed surrogacy agreenent.

(d) Wiere the court finds the statenents required by subdivision (c)
of this section to be true, the court shall issue a judgnment of parent-
age, without additional proceedings or docunentation:

(1) declaring, that upon the birth of the child born during the term
of the surrogacy agreenent, the intended parent or parents are the only
| egal parent or parents of the child;

(2) declaring, that upon the birth of the child born during the term
of the surrogacy agreenent, the person acting as surrogate, and the
spouse of the person acting as surrogate, if [anmy] applicable, is not
[+he] a legal parent of the child;

(3) declaring that upon the birth of the child born during the term of
the surrogacy agreenent, [the—deners] any donor, if [awy] applicable,
[a+e] is not [the—parents] a parent of the child;

(4) wordering the person acting as surrogate and the spouse of the
person acting as surrogate, if any, to transfer the <child to the
i ntended parent or parents if this has not already occurred;




OCoO~NOUIRWN P

A. 6832--B 7

(5) ordering the intended parent or parents to assune responsibility
for the maintenance and support of the child i mediately upon the birth
of the child; and

(6) ordering that:

(i) [Pe+suant] The hospital birth registrar shall report the parentage
of the child on the record of live birth in conformity with the judgnent
of parentage, if the judgnent of parentage is issued before the birth of
the child: and

(ii) If a change to the child's birth certificate is necessitated by
the judgnent of parentage, then pursuant to section two hundred fifty-
four of the judiciary law, the clerk of the court shall transmt to the
state conmi ssioner of health, or for a person born in New York city, to
the comm ssioner of health of the city of New York, on a form prescribed
by the commi ssioner, a witten notification of such entry together with
such other facts as may assist in identifying the birth record of the
person whose parentage was in issue and, if the person whose parentage
has been determned is under eighteen years of age, the clerk shall also
transmt to the registry operated by the departnent of social services
pursuant to section three hundred seventy-two-c of the social services
law a notification of the determ nation; and

[--] (iii) Pursuant to section forty-one hundred thirty-eight of the
public health I aw and NYC Public Health Code section 207.05 that wupon
recei pt of a judgerment of parentage the |ocal registrar where a child is
born wll report the parentage of the child to the appropriate depart-
ment of health in conformty with the court order. If an original birth
certificate has already been issued, the appropriate department of
health will anend the birth certificate in an expedited manner and seal
the previously issued birth certificate except that it may be rendered
accessible to the child at eighteen years of age or the legal parent or
parents; and

(7) if the judgnent of parentage is issued prior to the birth of the
child, ordering the petitioner or petitioners, within seven days of such
birth, to provide the court with notification thereof, together wth
such other facts as may assist in identifying the birth record of the
child whose parentage was in issue. Such notification shall be in wit-
ing on a formto be prescribed by the chief administrator of the courts.
The court shall thereafter issue an anmended judgnent of parentage that
includes the child's nane as it appears on the child's birth certificate
and the child' s date of birth.

(e) In the event the certification required by paragraph two of subdi-
vision (c) of this section cannot be made because of a technical or
non-material deviation fromthe requirenents of this article; the court
may neverthel ess enforce the agreenent and issue a judgnent of parentage
if the court deternmines the agreenment is in substantial conpliance wth
the requirenents of this article. In the event that any other require-
ments of subdivision (c) of this section are not nmet, the court shal
determ ne parentage according to part four of this article.

8§ 4. Section 581-205 of the famly court act, as added by section 1 of
part L of chapter 56 of the | aws of 2020, is anended to read as foll ows:

§ 581- 205. I nspecti on of records. Court records relating to
proceedi ngs under this article shall be seal ed, provided, however, that
the office of tenporary and disability assistance, a child support unit
of a social services district or a child support agency of another state
providing child support services pursuant to title IV-d of the federa
soci al security act, when a party to a related support proceeding and to
the extent necessary to provide child support services or for the adm n-
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istration of the programpursuant to title IV-d of the federal socia
security act, nmay obtain a copy of a judgnent of parentage. The parties
to the proceeding and the child shall have the right to inspect and nake
copies of the entire court record, including, but not limted to, the
nane of the person acting as surrogate and any known [dere+s] donor. The
county clerk or the clerk of the surrogate's or family court shall not
display the surnanme of the child or parties in any docunent, index,
m nutes or other record available to the public.

§ 5. Subdivision (a) of section 581-206 of the famly court act, as
added by section 1 of part L of chapter 56 of the laws of 2020, is
amended to read as foll ows:

(a) Proceedings pursuant to this article may be instituted in [the]
New York state supreme [e+] court, famly court or surrogates court.

8 6. The famly court act is anended by addi ng a new section 581-207
to read as follows:

§ 581-207. Certified copy of judgnent of parentage. Upon issuing a
judgnent of parentage pursuant to section 581-202 or 581-203 of this
article, the issuing court shall provide a certified copy of such judg-
ment to the intended parent or parents.

8 7. Subdivision (b) of section 581-303 of the famly court act, as
added by section 1 of part L of chapter 56 of the Ilaws of 2020, is
amended to read as foll ows:

(b) The court shall issue a judgment of parentage pursuant to this
article upon application by any [partiecipant] person authorized to file
a petition pursuant to subdivision (c) of section 581-201 of this arti-
cle.

8 8. Paragraph 3 of subdivision (a) and subdivision (d) of section
581-306 of the fanmily court act, as added by section 1 of part L of
chapter 56 of the I aws of 2020, are amended to read as foll ows:

(3) where the intended parents are married, transfer of legal rights
and dispositional control occurs only wupon_ (i) living separate and
apart pursuant to a decree or judgnent of separation or pursuant to a
witten agreenment of separation subscribed by the parties thereto and
acknow edged or proved in the formrequired to entitle a deed to be
recorded; or (ii) living separate and apart at |east three years prior
to execution of the agreenent; or (iii) divorce; or (iv) death.

(d) An enbryo disposition agreenment [e+—advance—di+ective] that is not
in conpliance with subdivision (a) of this section may still be found to
be enforceable by the court after bal ancing the respective interests of
the parties except that the intended parent who divested himor herself
of legal rights and dispositional control may not be declared to be a
parent for any purpose w thout his or her consent. The intended parent
awarded | egal rights and dispositional control of the enmbryos shall, in
this instance, be declared to be the only parent of the child.

8 9. Section 581-402 of the fanmily court act, as added by section 1 of
part L of chapter 56 of the | aws of 2020, is anended to read as foll ows:

§ b581-402. FEigibility to enter surrogacy agreenent. (a) A person
acting as surrogate shall be eligible to enter into an enforceable
surrogacy agreenent under this article if the person acting as surrogate
has nmet the following requirenents at the tine the surrogacy agreenent
i S execut ed:

(1) the person acting as surrogate is at least twenty-one years of
age;

(2) the person acting as surrogate: (i) is a United States citizen or
a | awful permanent resident, and[; i i
pet] (ii) has been a resident of New York state for six nonths[—was] if
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neither intended parent has been a resident of New York state for at
| east six nonths;

(3) the person acting as surrogate has not provided the egg used to
conceive the resulting child;

(4) the person acting as surrogate has conpleted a nedical evaluation
with a health care practitioner relating to the anticipated pregnancy.
Such medi cal evaluation shall include a screening of the medical history
of the potential surrogate including known health conditions that nay
pose risks to the potential surrogate or enbryo during pregnancy;

(5) the person acting as surrogate has given inforned consent for the
surrogacy arrangenent after the licensed health care practitioner inform
them of the nedical risks of surrogacy including the possibility of
multiple births, risk of medications taken for the surrogacy, risk of
pregnancy conplications, psychological and psychosocial risks, and
i npacts on their personal |ives;

(6) the person acting as surrogate, and the spouse of the person
acting as surrogate, if applicable, have been represented throughout the
contractual process and shall be represented throughout the duration of
the [eenptract—and—its—execution] surrogacy arrangenment by |ndependent
| egal counsel of their own choosing who is licensed to practice law in
the state of New York which shall be paid for by the intended parent or
parents, except that a person acting as surrogate who is receiving no
conpensation nmay waive the right to have the intended parent or parents
pay the fee for such legal counsel. Were the [intended—parent—or
parents—are—pay-hg—ior—the] independent |egal counsel of the person
acting as surrogate, and the spouse of the person acting as surrogate,
if applicable, is paid by the intended parent or parents, a separate
retainer agreement shall be prepared clearly stating that such |egal
counsel wll only represent the person acting as surrogate and the
spouse of the person acting as surrogate, if applicable, in all matters
pertaining to the surrogacy [ageenent] arrangenent, that such | ega
counsel will not offer |egal advice to any other parties to the surroga-
cy agreenent, and that the attorney-client relationship lies wth the
person acting as surrogate and the spouse of the person acting as surro-
gate, if applicable. The intended parent or parents shall not be
required to pay the legal fees for the person acting as surrogate, and
the spouse of the person acting as surrogate, if applicable, in
connection with a litigated dispute between the parties unless otherw se
ordered by an arbiter or court of conpetent jurisdiction;

(7) the person acting as surrogate has or the surrogacy agreenent
stipulates that the person acting as surrogate will obtain [a—cosprehen—
sive] health insurance [pe++4wq coverage that takes effect prior to
taki ng any medi cation or comencing treatnment to further enbryo transfer
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(i) preconception nedical expenses. The surrogacy agreenent shal

state that the intended parent or parents will be responsible for al
nmedical costs of the person acting as surrogate associated with their
pre-conception care including but not limted to nedical and psychol og-
ical screenings, nedications, enbryo transfer procedure, nonitoring
prior and subsequent to the enbryo transfer procedure and any conpli-
cations associated with the foregoing. The intended parent or parents
shall be responsible for the costs of any such conplications either
through insurance or by placing and maintaining sufficient funds in
escrow to cover such expenses. |f the surrogacy agreenent is term nated
after the person acting as surrogate has taken any nedication or
comenced treatnment to further enbryo transfer but before pregnancy is
achi eved, such funds shall remain in escrow for a mninmumperiod of six
nonths fromthe date the surrogacy agreenent is terninated

(ii) nedical expenses associated with pregnancy. The person acting as
surrogate has, or the surrogacy agreenent shall stipulate that the
person acting as surrogate will obtain, conprehensive health insurance
coverage, via one or nore insurance policies, prior to or imediately
upon confirmation of pregnancy that covers prenatal care, childbirth and
postnatal care, and that such conprehensive coverage nust be in place
t hroughout the duration of the pregnancy and for twelve nonths after the
birth of the child, a stillbirth, a mscarriage resulting in ternination
of the pregnancy, or termination of the pregnancy. The policy shall be
paid for, whether directly or through reinbursenent or other neans. by
the intended parent or parents on behalf of the person acting as surro-
gate to the extent that there is an additional cost to the person acting
as surrogate for such health insurance coverage. The intended parent or
parents shall also pay for or reinburse the person acting as surrogate
for all co-paynents, deductibles and any other out-of-pocket nedical
costs associated wth pregnancy, childbirth, or postnatal care, that
accrue through twelve nonths after the birth of the child, a stillbirth,
a nscarriage resulting in termnation of the pregnancy., or termnation
of the pregnancy; and

i unconpensat ed surrogacy arrangenents. A person acting as surro-
gate who i s receiving no conpensation nmay waive the right to have the
intended parent or parents nmake the paynents set forth in this section;

(8) the surrogacy agreenent nust provide that the intended parent or
parents shall [procure—and] pay for a life insurance,_ contractual
liability or accidental death insurance policy for the person acting as
surrogate that takes effect prior to taking any nmedication or the
commencenent of nedical procedures to further enbryo transfer, provides
a mninum benefit of seven hundred fifty thousand dollars or the maxi mum
amount the person acting as surrogate qualifies for if it is less than
seven hundred fifty thousand doll ars, and [has—a—termthat—extends] such
coverage shall extend throughout the duration of the expected pregnancy
and for twelve nonths after the birth of the child, a stillbirth, a
m scarriage resulting in term nation of pregnancy, or termnation of the
pregnancy, wth a beneficiary or beneficiaries of [thei+] the person
acting as surrogate's choosing. The policy shall be paid for, whether
directly or through reinbursenent or other nmeans, by the intended parent




OCoO~NOUIRWN P

A. 6832--B 11

or parents on behalf of the person acting as surrogate pursuant to the
surrogacy agreenent, except that a person acting as surrogate who s
receiving no conpensation my waive the right to have the intended
parent or parents pay for the life insurance, contractual liability or
accidental death insurance policy; and

(9) the person acting as surrogate neets all other requirenents deened
appropriate by the comm ssioner of health regarding the health of the
prospective surrogate.

(b) The intended parent or parents shall be eligible to enter into an
enf orceabl e surrogacy agreenent under this article if he, she or they
have net the following requirenents at the tine the surrogacy agreenent
was execut ed:

(1) at least one intended parent is:.

(i) a United States citizen or a | awful permanent resident; and

[was] (ii) has been a resident of New York state for at [|east six
months if the person acting as surrogate has not been a resident of the
state of New York for at |east six nonths;

(2) [the—ntended—parent—or—parents—has] they have been represented
t hroughout the contractual process and shall be represented throughout
the duration of the [ecentract—andits—executionr] surrogacy arrangenent
by independent |legal counsel of his, her or their own choosing who is
licensed to practice lawin the state of New York; and

(3) [he—or+—she—s] they are an adult person who is not in a spousal
relationship, or [adw#+] any adults who are spouses together, or any
[twe] adults who are intinmate partners together, except an adult in a
spousal relationship is eligible to enter into an enforceabl e surrogacy
agreenment without [his—e+—he+] their spouse if:

(i) they are living separate and apart pursuant to a decree or judg-
ment of separation or pursuant to a witten agreenment of separation
subscribed by the parties thereto and acknowl edged or proved in the form
required to entitle a deed to be recorded; or

(ii) they have been living separate and apart for at |east three years
prior to execution of the surrogacy agreenent.

(c) where the spouse of an intended parent is not a required party to
the agreenent, the spouse is not an intended parent and shall not have
rights or obligations to the child.

8§ 10. Section 581-403 of the family court act, as added by section 1
of part L of chapter 56 of the |laws of 2020, is anended to read as
fol | ows:

8§ 581-403. Requirenents of surrogacy agreenent. A surrogacy agreenent
shall be deened to have satisfied the requirenents of this article and
be enforceable if it nmeets the follow ng requirenents:

(a) it shall be in a [sigred] record [werified—or—executed—before]
with each signature either notarized or wtnessed by two [pRep—party
wi-tnesses| non-parties and signed by:

(1) each intended parent, and

(2) the person acting as surrogate, and the spouse of the person
acting as surrogate, if [amy] applicable, unless:

(i) I '
acting—as—surrogate] they are living separate and apart pursuant to a
decree or judgnment of separation or pursuant to a witten agreenent of
separation subscribed by the parties thereto and acknow edged or proved
inthe formrequired to entitle a deed to be recorded; or

(ii) they have been living separate and apart for at |east three years
prior to execution of the surrogacy agreenent;
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(b) it shall be executed prior to the person acting as surrogate
taki ng any nedi cation or the conmencenent of nedical procedures in the
furtherance of enbryo transfer, provided the person acting as surrogate
shal | have provided informed consent to undergo such nedical treatnent
or nedical procedures prior to executing the agreenent;

(c) it shall be executed by a person acting as surrogate neeting the
eligibility requirenents of subdivision (a) of section 581-402 of this
part and by the spouse of the person acting as surrogate, if applicable,
unl ess the signature of the spouse of the person acting as surrogate is
not required as set forth in this section;

(d) it shall be executed by intended parent or parents who net the
eligibility requirenents of subdivision (b) of section 581-402 of this
part;

(e) the person acting as surrogate and the spouse of the person acting
as surrogate, if applicable, and the intended parent or parents shal
have been represented throughout the contractual process and the surro-
gacy agreenent states that they shall be represented throughout the
duration of the [eent+ract—andits—execution] surrogacy arrangenent by
separate, independent |egal counsel of their own choosing;

(f) if the surrogacy agreenment provides for the paynent of conpen-
sation to the person acting as surrogate, the funds for base conpen-

sation and reasonabl e antici pated additional expenses shall have been
placed in escrow w th an independent escrow agent, who consents to the
jurisdiction of New York courts for all proceedings related to the

enforcenent of the escrow agreenent, prior to the person acting as
surrogate comenci ng [w-th] any nedical procedure other than medica
eval uations necessary to determine the person acting as surrogate's
eligibility;

(g) the surrogacy agreenent must include information disclosing how
the intended parent or parents will cover the nedical expenses of the
person acting as surrogate and the child. The surrogacy agreenent shal
specify the anpunt that the intended parent or parents shall place in
escrow to cover such reasonable anticipated costs including precon-
ception mnedical care and extending throughout the duration of the
expected pregnancy, and for twelve nonths after the birth of the child,
a stillbirth, a mscarriage resulting in the term nation of the pregnan-
Cy, or ternmination of the pregnancy or until the surrogacy agreenent is
terminated if pregnancy is not achieved. If it is anticipated that
conprehensive health care coverage [+s] wll be wused to cover the
nmedi cal expenses for the person acting as surrogate, the [édiselosure
shal—nelude—a—+eview-and—surmary—oi—the] health care policy provisions
related to coverage and exclusions for the person acting as [stH+e—
gate—s] surrogate shall be reviewed and sumrarized in relation to the
anticipated pregnancy prior to such policy being used to cover any of
the person acting as surrogate's nedical expenses incurred pursuant to
the surrogacy arrangenent; and

(h) [#+] the surrogacy agreenent shall include the follow ng informa-
tion:

(1) the date, city and state where the surrogacy agreenent was
execut ed;

(2) the first and last nanes of and contact information for the
i ntended parent or parents and of the person acting as surrogate;

(3) the first and last names of and contact information for the
persons fromwhich the ganetes originated, if known. The agreenent shal
speci fy whether the ganetes provi ded were eggs, sperm or enbryos;
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(4) the name of and contact information for the |icensed and regis-
tered surrogacy program handling the surrogacy [ag~eerent]| arrangenent,
if any; and

(5) the nane of and contact information for the attorney representing
the person acting as surrogate, and the spouse of the person acting as

surrogate, if applicable, and the attorney representing the intended
parent or parents; and

(i) the surrogacy agreenent nust conply with all of the followng
terms:

(1) As to the person acting as surrogate and the spouse of the person
acting as surrogate, if applicable:

(i) the person acting as surrogate agrees to undergo enbryo transfer
and attenpt to carry and give birth to the child,;

(ii) the person acting as surrogate and the spouse of the person
acting as surrogate, if applicable, agree to surrender custody of al
resulting children to the intended parent or parents i medi ately upon
birth;

(iii) the surrogacy agreenent shall include the nanme of the attorney
representing the person acting as surrogate and, if applicable, the
spouse of the person acting as surrogate;

(iv) the surrogacy agreement mnust include an acknow edgenent by the
person acting as surrogate and the spouse of the person acting as surro-
gate, if applicable, that they have received a copy of the Surrogate's
Bill of Rights fromtheir |egal counsel

(v) the surrogacy agreenent nust permt the person acting as surrogate
to nmake all health and wel fare decisions regarding thenselves and their
pregnancy including but not linmted to, whether to consent to a cesarean
section