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2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

March 19, 2021

Introduced by M of A HEVESI -- read once and referred to the Conmttee
on Codes

AN ACT to anend the crimnal procedure law, in relation to judicial
di version prograns; and to repeal certain provisions of such |[|aw
relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The article heading of article 216 of the crimnal proce-
dure law, as added by section 4 of part AAA of chapter 56 of the | aws of
2009, is anended to read as foll ows:

JUDI Cl AL DI VERSI ON [ RROCRAM-FOR—CERTAINFELONYORFENDERS]
PROGRAMS

8§ 2. The opening paragraph of subdivision 1 of section 216.00 of the
crimnal procedure |law, as anended by chapter 90 of the laws of 2014, is
amended to read as foll ows:

"Eligible defendant” means any person who stands charged in an indict-
ment [e+—a]. superior court information [wth—a—eclass—B—GC—DbDor—E+felo-

or—she-], nmisdeneanor conplaint or felony conplaint with any offense and
has a functional inpairnent.

8 3. The openi ng paragraph of subdivision 1 of section 216.00 of the
crimnal procedure |aw, as added by section 4 of part AAA of chapter 56
of the laws of 2009, is anended to read as foll ows:

"Eligible defendant" neans any person who stands charged in an indict-
ment [e+—=a], superior court information [w-itha—-elassB—C—Dor—Efelo-

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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Lelgl i ~] . m sdeneanor
conplaint or felony conplaint with any offense and has a functiona
i npai r nent .

8 4. Paragraphs (a) and (b) and the cl osi ng paragraph of subdivision 1
of section 216.00 of the criminal procedure | aw are REPEALED.

§ 5. Subdivision 2 of section 216.00 of the crimnal procedure |aw, as
added by section 4 of part AAA of chapter 56 of the laws of 2009, is
amended to read as foll ows:

2. [ “Acohol—and—substance—abuse] "Functional inpairnent” neans a
condition determined by a licensed health care professional to inpair
the defendant's functioning. A functional inpairnment nmay include, but is
not limted to, substance abuse or al cohol dependence, nental illness,
devel opnental disability, intellectual disability, traunatic brain inju-
ry or other neurological disease, personality disorder, cognitive
dysfunction, denentia or enotional disturbance. The court shall defer to
licensed health care professionals and the broader nedical conmunity
consensus in determning what a functional inpairnent is in recognition
that such standards nmay change quickly within the nedical field based on
new research. A person may have nore than one functional inpairnent.

3. "Cinical evaluation" neans a witten assessnment and report by a
court-approved entity or licensed health care professional experienced
in the treatnent of [alecohel—and—substance—abuse—o+] functional inpair-
nents as defined in subdivision two of this section or an evaluation
conducted by an addiction and substance abuse counsel or credential ed by
the office of [alcohelism—and—substance—abuse—services| addiction
services and supports pursuant to section 19.07 of the nental hygiene
| aw, which shall include:

(a) an evaluatlon as to mhether t he defendant currently has a [ history
e] func-
t|0naI lnDalrnent |ncIud|nd but not Ilnlted to a nental di sorder, as

[ stch—terrs—are] defined in the diagnostic and statistical nmanual of
nental dlsorders [Lea#th] flfth edltlon and a co- occurrlng [nenta#

dependenee—and—nentaL—d+se#de#—e;—nenta#—+¥#ness] functlonal i nmpai r ment,

i f any;

(b) a recomendation as to whether the defendant's [alecehel—o+
substance—abuse—or—dependence] functional inpairnents, if any, could be
effectively addressed by judicial diversion in accordance with this
article;

(c) a reconmendation as to the treatnment nodality, |evel of care and
| ength of any proposed treatnent to effectively address the defendant S
[a _
d+89¥d€#—9#4444%¥§ﬂ functlonal |nna|rnents, and

(d) any other information, factor, circunstance, or recomendation
deened rel evant by the assessing entity or specifically requested by the
court.

8§ 6. Section 216.05 of the crimnal procedure |aw, as added by section
4 of part AAA of chapter 56 of the laws of 2009, subdivision 5 as
anended by chapter 67 of the |laws of 2016, subdivision 8 as anended by
chapter 315 of the laws of 2016 and paragraph (a) of subdivision 9 as
anended by section 21 of part JJJ of chapter 59 of the laws of 2019, is
amended to read as foll ows:

§ 216.05 Judicial diversion program court procedures.

1. At any time after the arraignment of an eligible defendant, but
prior to the entry of a plea of guilty or the commencenent of trial, the
court at the request of the eligible defendant, [#®y] shall order [an




OCOO~NOUIRWNPEF

A. 6603 3

alcohol—and——substance—abuse] a clinical evaluation. An eligible defend-
ant may decline to participate in such an evaluation at any tinme. The
def endant shall provide a witten authorization, in conpliance with the
requirements of any applicable state or federal |aws, rules or regu-
| ations authorizing disclosure of the results of the assessment to the
defendant's attorney, the prosecutor, the local probation departnent,
the court, authorized court personnel and other individuals specified in
such authorization for the sole purpose of determning whether the
def endan should be offered judicial diversion for treatnent for
[ huse or depnanden abusa o depnaendence Ad— an
So—peetRrg—rehtal—diserder—er—pental—i--ness] functiona
nent al di sorder.

2. Upon receipt of the conpleted [alcohol—and—substance—abuse] clin-
ical evaluation report, the court shall provide a copy of the report to
the eligible defendant and the [prosecutor] defendant's counsel. Any
finding in the report or assessnent that the defendant has a nental
disorder as defined in the diagnostic and statistical manual of nental
disorders, fifth edition, or a clinical diagnosis of another serious
functional inpairnment shall be viewed as presunptive evidence that the
case should be diverted and the defendant should receive treatnent.

3. (a) Upon receipt of the evaluation report [ether—party] the
def endant may request a hearing on the issue of whether the eligible
def endant should be offered [alcohel—or—substance—abuse] treatnent
pursuant to this article. At _such tine, the defendant shall turn over a
conplete copy of the evaluation report to the prosecutor and the court.
At  such a proceeding, which shall be held as soon as practicable so as
to facilitate early intervention in the event that the defendant is
found to need |[alecohol—or—substance—abuse] treatnent, the court may
consider oral and witten argunments, may take testinmony from w tnesses
offered by either party, and may consider any rel evant evidence includ-
ing, but not limted to, evidence that:

(i) the defendant had within the preceding ten years (excluding any
time during which the offender was incarcerated for any reason between
the time of the acts that led to the youthful offender adjudication and
the time of comm ssion of the present offense) been adjudicated a youth-
ful offender for: (A a violent felony offense as defined in section
70.02 of the penal law, or (B) any offense for which a nerit tinme allow
ance is not avail abl e pursuant to subparagraph (ii) of paragraph (d) of
subdivision one of section eight hundred three of the correction |aw,
and

(ii) in the case of a felony offense defined in subdivision four of
section 410.91 of this chapter, any statenent of or submtted by the
victim as defined in paragraph (a) of subdivision two of section 380.50
of this chapter; and

(iii) the defendant has a functional inpairnent; and

(iv) the defendant's functional inpairnent contributed to their crim-
nal | egal systeminvolvenent.

(b) Upon conpletion of such a proceeding, the court shall consider and
make findings of fact with respect to whether:

(i) the defendant is an eligible defendant as defined in subdivision
one of section 216.00 of this article;

(ii) the defendant has a [&i
dependence] functional inpairment as defined in subdivision two of
section 216.00 of this article,;

i npai rrent or
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(iii) such [aLGeheL——eL——sabsLanGe——abHse——e#—dependenee] functiona

inpai rnent is may be a contrlbutlng factor to the defendant's [ e +i—
pe—behavi-on] |nvolvenent in the crinmnal |egal system

(iv) the defendant's participation in judicial diversion could effec-

tively address such [ abuse—or—dependence] functional inpairnent; and

(v) institutional confinerment [ef] or outpatient treatnent for the

def endant [is—or—mey not be necessaryfor the protectionof the public]

woul d benefit the public or the defendant.

4. (a) VWhen an authorized court determ nes, pursuant to paragraph (b)
of subdivision three of this section, that an eligible defendant should
be of fered [ alecohol—or—substance—abuse] treatnment, or when the parties
and the court agree to an eligible defendant's participation in [alcehol
oF—substance—abuse] treatnent, an eligible defendant [msay] shall be
allowed to participate in the Jud|C|aI di version program offered by this

artlcle [PFF9L—LQ—;he—GeuLL—s——+ssa+ng——an——9LQQ#——g#anL+ng——+ud+e+aL

(b) There shall be a presunption in favor of allowing eligible defend-
ants to participate in the judicial diversion programw thout a prior
plea of guilt. This presunption recognizes the presunption of innocence
in all cases before the prosecutor obtains a conviction. This presunp-
tion also protects defendants fromthe severe collateral consequences
associated wth a crimnal conviction, particularly conseqguences rel at-
ing to inmgration status, licensing for enploynent, and housing. Under
no circunstances shall the prosecutor serve as a gatekeeper to diver-
sion.

(c) Inthe rare circunstance that a court deternmines that a plea of
guilty prior to treatnent is necessary, such as when the defendant has
previously failed to conplete judicial diversion under this article on
nore than two occasions, the defendant shall not be required to waive
their trial rights or submt an affidavit conceding their guilt. Under
no circunstance shall a court require a plea of guilty prior to disclo-
sure of the discovery material in the case pursuant to section 245.25 of
this chapter.

5. The defendant shall agree on the record or in witing to abide by
the rel ease conditions set by the court, which, shall include[+] partic-
ipation in a specified period of [aLsehe#—e;—sahs%%uux;4ﬂ*&xﬂ t r eat nent
at a specified programor prograns identified by the court [ —whi-ch—ay
Hhrelude]. The court shall take into account the views of the health care
professional who conducted the clinical evaluation and any health care
prof essional s responsible for providing such treatnent or nonitoring the
def endant's progress in such treatnment. Additional release conditions
may i ncl ude:

(a) adhering to a doctor's prescribed nedication,

(b) periods of detoxification,

(c) residential or outpatient treatment, or both, as deternined after
taking into account the views of the health care professional who
conducted the nental health assessnent or al cohol and substance abuse
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eval uation and any health care professionals responsible for providing
such treatnent or nmonitoring the defendant's progress in such treatnent;
and may i ncl ude:

[(5] (d) periodic court appearances, which may include periodic
urinal ysis;

[6-] (e) a requirenent that the defendant refrain from engaging in
crim nal behaviors;

[(+] (f) if the defendant needs treatnent for opioid abuse or
dependence or has another condition requiring prescription nedication
that he or she may participate in and receive nedically prescribed drug
treatnents under the care of a health care professional licensed or
certified wunder title eight of the education law, acting within his or
her | awful scope of practice[ —provided—that—re]. No court shall require
the use of any specified type or brand of drug during the course of
nmedi cal |y prescribed drug treatnents.

6. Upon an eligible defendant's agreenent to abide by the conditions
set by the court, the court shall issue a securing order providing for
bail or release on the defendant's own recogni zance and conditioni ng any
rel ease upon the agreed upon conditions pursuant to article five hundred
ten of this chapter. The period of al cohol or substance abuse treatnent
shall begin as specified by the court and as soon as practicable after
the defendant's release, taking into account the availability of treat-
nment, so as to facilitate early intervention with respect to the defend-
ant's abuse or condition and the effectiveness of the treatnent program
In the event that a treatnent programis not immediately available or
becones wunavailable during the course of the defendant's participation
in the judicial diversion program the court may release the defendant
pursuant to the securing order.

7. VWhen participating in judicial diversion treatnment pursuant to this
article, any resident of this state who is covered under a private
health i nsurance policy or contract issued for delivery in this state
pursuant to article thirty-two, forty-three or forty-seven of the insur-
ance law or article forty-four of the public health law, or who is
covered by a sel f-funded plan which provides coverage for the diagnosis
and treatnment of nental illness, chem cal abuse and chenical dependence,
or _any other functional inpairnment however defined in such policy; shal
first seek reinbursement for such treatnent in accordance with the
provi sions of such policy or contract. The court in its discretion may
order the defendant to obtain public insurance such as Medicaid or Medi-
care if they so qualify. However, the defendant shall not be required to
pay for any part of the cost of treatnent required by the court that is
not covered by private or public health insurance.

8. During the period of a defendant's participation in the judicial
di version program the court shall retain jurisdiction of the defendant,
provi ded, however, that the court may all ow such defendant to (i) reside
in another jurisdiction, or (ii) participate in nental health and/or
al cohol and substance abuse treatnment and other programs in the juris-
diction where the defendant resides or in any other jurisdiction, while
participating in a judicial diversion programunder conditions set by
the court and agreed to by the defendant pursuant to subdivisions five
and six of this section. The court may require the defendant to appear
in court at any time to enable the court to nonitor the defendant's
progress in alcohol or substance abuse treatnent. The court shal
provide notice, reasonable under the circunstances, to the people, the
treatment provider, the defendant and the defendant's counsel whenever
it orders or otherwise requires the appearance of the defendant in
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court. Failure to appear as required w thout reasonable cause therefor
shall constitute a violation of the conditions of the court's agreenent
with the defendant.

9. (a) If at any tinme during the defendant's participation in the
judicial diversion program the court has reasonable grounds to believe
that the defendant has violated a release condition in an inportant
respect or has willfully failed to appear before the court as requested,
the court except as provided in subdivision two of section 510.50 of
this chapter regardlng a fallure to appear shal | [d+#ee¥—%he—deiendan;

order a hearing to deternine whether it is aDDroorlate to i ssue a bench

warrant; provided, however, that under no circunstances shall a defend-
ant who requires treatnent for nental health issues and/or opioid abuse
or dependence be deenmed to have violated a release condition on the
basis of his or her participation in nmedically prescribed drug treat-
ments under the care of a health care professional |icensed or certified
under title eight of the education law, acting within his or her |awful
scope of practice. The relevant provisions of section 530.60 of this
chapter relating to issuance of securing orders shall apply to such
proceedi ngs under this subdivision.

(b) In determ ning whether a defendant violated a condition of his or
her release under the judicial diversion program the court [#&®y] shal
conduct a summary hearing consistent with due process and sufficient to
satisfy the court that the defendant has, in fact, violated the condi-
tion.

(c) If the court determ nes that the defendant has violated a condi-
tion of his or her release under the judicial diversion program the
court may nodify the conditions thereof, reconsider the order of recog-
ni zance or bail pursuant to subdivision two of section 510.30 of this
chapter, or ternmnate the defendant's participation in the judicial
diversion program and when applicable proceed with the defendant's
sentencing in accordance wth the agreement. Notwi thstanding any
provision of Jlaw to the contrary, the court may inmpose any sentence
authorized for the crinme of conviction in accordance with the plea
agreenment, or any Iesser sentence aut hori zed to be |nposed [en—a—ﬁe#eny

seeLLen——1Q—1Q——eL——Lhe——penaL——Lamp—LakLng]. The court shaII take |nto

account the length of tinme the defendant spent in residential treatnent
and how best to continue treatment while the defendant is serving that
sentence. In determ ning what action to take for a violation of a
rel ease condition, the court shall consider all relevant circunstances,
i ncluding the views of the prosecutor, the defense and the nental health
and/ or al cohol or substance abuse treatnment provider, and the extent to
which persons who ultimately successfully conplete a drug treatnent
regi men sonetinmes rel apse by not abstaining from alcohol or substance
abuse or by failing to conply fully with all requirenents inposed by a
treatnent program The court shall also consider using a system of grad-
uated and appropriate responses or sanctions designed to address such
i nappropriate behaviors, protect public safety and facilitate, where
possi bl e, successful conpletion of the nental health and/or alcohol or
subst ance abuse treatnment program

(d) Nothing in this subdivision shall be construed as preventing a
court fromtermnating a defendant's participation in the judicial
diversion program for violating a release condition when such a term -
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nation is necessary to preserve public safety. Nor shall anything in
this subdivision be construed as precluding the prosecution of a defend-
ant for the comm ssion of a different offense while participating in the
judicial diversion program Prior to such termnation, the defendant
shall be entitled to a hearing at which clear and convincing evidence
shall be offered to support that there exists a substantial risk to an
identifiable person. In the absence of such a hearing and such a find-
ing, there can be no termnation.

(e) A defendant nmay at any tinme advise the court that he or she wi shes
to termnate participation in the judicial diversion program at which
time the court shall proceed with the case and, where applicable, shal
i npose sentence in accordance with the plea agreenent. Notwi thstandi ng
any provision of law to the contrary, the court may inmpose any sentence
authorized for the crine of conviction in accordance with the plea
agreement, or any | esser sentence authorized to be inposed on a felony
drug offender pursuant to paragraph (b) or (c) of subdivision two of
section 70.70 of the penal law taking into account the length of tine
the defendant spent in residential treatment and how best to continue
treatnent while the defendant is serving that sentence

10. Upon the court's determ nation that the defendant has successfully
conpl eted the required period of alcohol or substance abuse treatnent
and has otherwise satisfied the conditions required for successful
conpletion of the judicial diversion program the court shall conply
with the terms and conditions it set for final disposition when it
accepted the defendant's agreement to participate in the judicial diver-
sion program Such disposition may include, but is not limted to:

(a) requiring the defendant to undergo a period of interim probation
supervision and, wupon the defendant's successful conpletion of the
interimprobation supervision term notwi thstanding the provision of any
other law, permtting the defendant to withdraw his or her guilty plea
and dismssing the indictnment or information; or

(b) requiring the defendant to undergo a period of interim probation
supervision and, upon successful conpletion of the interim probation
supervision term notwithstanding the provision of any other |aw,
permtting the defendant to withdraw his or her gquilty plea, enter a
guilty plea to a m sdeneanor or violation offense if the original charge
was a felony, or enter a guilty plea to a violation if the origina
charge was a ni sdeneanor, and sentencing the defendant as promised in
the plea agreenent, which may include a period of probation supervision
pursuant to section 65.00 of the penal |aw, or

(c) allowing the defendant to withdraw his or her guilty plea and
dism ssing the indictnment or information:; or

(d) sentencing the defendant to less than the statutory m ninum
required by article seventy of the penal |aw where the judge finds that
the defendant took steps to substantially conply with the treatnent and
such a reduced sentence is in the interests of justice

11. Nothing in this article shall be construed as restricting or
prohibiting courts or district attorneys fromusing other |awful proce-
dures or nodels for placing appropriate persons into |[alecchel—or
substance—abuse] treatment.

12. No agreenment entered into pursuant to this article shall contain a
provision waiving defendant's right to sealing pursuant to section
160.50 of this chapter.

8§ 7. The crimnal procedure law is anended by adding a new section
216.10 to read as foll ows:

§ 216.10 Diversion part established.
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1. The chief admnistrator of the courts is hereby directed to estab-
lish, in each county of the state, a part of the court to be known as
the diversion part for the county in which such court presides. To aid
in their work, such judges shall receive annual training in specialized
areas, including, but not limted to nental health and substance abuse
needs, including co-occurring disorders, evidence based-practices, and
trauma-inforned care, as well as training in procedural justice and
cultural conpetency. The chief administrator of the courts shall ensure
that all enployees who staff the diversion parts receive specialized
training in procedural justice and working with people with conplex
needs.

2. FEFach chief administrator of the courts shall at the end of each
year prepare and file an annual report, which the office shall conpile,
publish on its website and nmake avail abl e upon request to nenbers of the
public. Such reports shall not include any personal identifying infornma-
tion for any individual defendants. Each such report, in addition to
other relevant information, shall set forth, disaggregated by each coun-
ty served:

(a) the nunber of defendants with cases in the diversion part;

(b) the length of tine, in nonths, each case renmained in the diversion
part prior to acquittal, dismssal. release on recogni zance, revocation
of release on conditions, and sentencing;

(c) the race, ethnicity, age and sex of each defendant in the diver-
sion part;

(d) the crines with which each defendant was charged

(e) whether the treatnent obtained was for substance use, nental
health, co-occurring or other;

(f) the court disposition in each supervised case, including sentenc-
ing information;

(g) the costs saved to the county by avoiding pre-trial or post-con-
viction detention in a county jail or state prison; and

(h) a [list of service providers, including contact information, that
the diversion part in the superior court of the county partners with to
serve defendants.

§ 8. This act shall take effect imediately; provided, however that
the anendnents to the opening paragraph of subdivision 1 of section
216.00 of the «crinmnal procedure |aw made by section two of this act
shall be subject to the expiration and reversion of such paragraph
pursuant to section 12 of chapter 90 of the | aws of 2014, as anmended,
when upon such date the provisions of section three of this act shal
t ake effect.




