O©CoOO~NOUIA~AWNPE

STATE OF NEW YORK

6003

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

March 4, 2021

Introduced by M of A FAHY -- read once and referred to the Conmttee
on Housi ng

AN ACT to anmend the nmultiple residence law and the tax law, in relation
to short-termresidential rental of private dwellings in certain muni-
cipalities

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The nultiple residence |aw is anmended by adding a new arti-

cle 2-A to read as foll ows:
ARTICLE 2-A
SHORT- TERM RESI DENTI AL RENTAL UNI TS

Section 20. Definitions.

21. Short-termresidential rental units; requlation

22. Reqgistration.

23. Exception.

24. Tax exenption in certain circunstances.

24-a. Penalties.

8 20. Definitions. For the purposes of this article, the followng
ternms shall have the foll ow ng neanings:

1. "Short-termresidential rental unit" nmeans an entire dwelling unit,
or a room group of roons, other living or sleeping space, or any other
space within a dwelling, nade available for rent by guests for less than
thirty consecutive days., where the unit is offered for tourist or tran-
sient use by the host of the residential unit.

2. "Short-term rental host" neans a person in valid legal possession
of a short-termrental unit who rents such unit to guests.

3. "Hosting platfornml neans a person or entity who, pursuant to an
agreenent with a short-termrental host:

(a) provides a platformfor conpensation through which unaffiliated
third party short-termrental hosts can offer to rent short-term rental
units; and
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(b) collects a fee in connection with either:

(i) providing the forumin which, or by neans of which, the offer of
occupancy of a short-termrental unit is accepted; or

(ii) providing the forumin which a short-termrental host can list or
advertise space in a short-termrental unit.

8 21. Short-termresidential rental units; regulation. 1. A short-term
rental host may operate a dwelling unit as a short-term residential
rental unit provided such dwelling unit:

(a) is registered in accordance with section twenty-two of this arti-
cle;

(b) is not used to provide single room occupancy as defined by subdi-
vision forty-four of section four of this chapter;

(c) includes a conspicuously posted evacuation diagramidentifying al
neans of egress fromthe unit and the building in which it is |ocated;

d includes a conspicuousl osted |list of energenc hone nunbers
for police, fire, and poison control;

(e) has a working fire-extinguisher; and

(f) is insured by an insurer licensed to wite insurance in this state
or procured by a duly licensed excess line broker pursuant to section
two thousand one hundred eighteen of the insurance law for at |east the
value of the dwelling, plus a minimumof three hundred thousand dollars
coverage for third party clains of property damage or bodily injury that
arise out of the operation of a short-termrental unit. Notw thstanding
any other provision of law, no insurer shall be required to provide such
cover age.

2. Qccupancies of a short-termrental unit shall be subject to taxes
and fees pursuant to articles twenty-eight and twenty-nine of the tax
| aw and applicable |local |aws.

3. Short-termrental hosts shall maintain records related to guest
stays for two years following the end of the calendar year in which an
individual rental stay occurred. including the date of each stay and the
identity and nunber of guests, the cost for each stay, including rele-
vant tax, and records related to their registration as short-termrental
hosts with the departnent of state. As a requirenent for registration
under section twenty-two of this article, hosts shall provide these
records to the departnent of state on an annual basis. The departnent
nmay share this report with county, city, town., or village governnents.

4. Notwithstanding the provisions of any other law or administrative
action to the contrary, hosting platforns shall develop and naintain a
report related to short-termrental unit guest stays that the hosting
platformhas facilitated in the state for two years following the end of
the calendar year in which an individual rental stay occurred. The
report shall include the dates of each stay and the identity and nunber
of guests, the cost for each stay, including relevant tax, the physica
address, including any unit designation. of each short-termrental unit

booked, the full legal nane of each short-termrental unit's host., and
each short-termrental unit's reqgistration nunber. Hosting platforns
shal | make this report and, where applicable all relevant records,

avai lable to the departnent of state consistent in response to valid
legal process. The departnent nay share this report with county, city,
town, or village governnents when lawfully requested.

5. Short-termrental hosts may only list one unit on a short-term
rental platform

6. It shall be unlawful for a hosting platformto facilitate booking
transactions for short-termrental units located in this state if the
short-term rental unit and its owner or tenant have not been issued a
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current, valid registration by the departnent of state and the short-
term rental unit is not otherwise lawful at the tine it is rented by a
guest.

7. The provisions of this article shall apply to nunicipalities with a
popul ation less than one mllion.

8 22. Registration. 1. Short-termrental hosts shall be required to
register a short-termresidential unit with the departnment of state.
Only hosts who are natural persons shall qualify for registration

2. Registration shall be valid for tw years, after which tine the
short-termrental host may renew his or her reqgistration in a nanner
prescribed by the departnent of state. The departnent of state may
revoke the registration of a short-termrental host upon a deternination
that the short-termrental host has violated any provision of this arti-
cle at least three tinmes in two calendar years, and nmay determne that
the short-term rental host shall be ineligible for registration for a
period of up to twelve nonths from the date the third violation 1is

determined to have occurred. Listing or using a dwelling unit, or
portion thereof, as a short-term residential rent al unit without
current, valid registration shall be unlawful and shall nmeke natura

persons ineligible for registration for a period of twelve nonths from
the date the violation is determ ned to have occurred.

3. The departnent of state shall set a fee for short-termresidential
rental unit registration.

4. A short-termrental host shall include their current, valid regis-
tration nunber on all offerings, listings or advertisenents for short-
termrental guest stays.

5. Atenant. or other person that does not own the wunit but is in
valid legal possession of a short-termrental unit, shall not qualify
for registration if they are not the pernmanent occupant of the dwelling
unit in question and have not been granted permssion in witing by the
owner for its short-termrental, to be verified by the departnent of
st ate.

8§ 23. Exception. Notw thstanding the provisions of any other lawto
the contrary, this article shall not apply to:

1. a private dwelling or apartnent whose pernmanent resident, famly
nenber, or owner remains in the private dwelling or apartnent for the
duration of any rental period, provided however, that such private
dwelling or apartnent is in conpliance with the standards set forth in
the law for bed and breakfast establishnments; or

2. _incidental and occasional occupancy of such dwelling unit for fewer
than thirty consecutive days by other natural persons when the pernanent
occupants are tenporarily absent for personal reasons, such as vacation
or nedical treatnent, provided that there is no nobnetary conpensation
paid to the permanent occupants for such occupancy; or

8 24. Tax exenption in certain circunstances. No taxes collected
pursuant to article twenty-eight or twenty-nine of the tax law shall be
i nposed upon the short-termrental of a unit if the host transfers such
short-term rental not nore than fourteen days in a calendar year
provided, that the host has first: (i) registered with the departnent of
state in accordance with section twenty-two of this article; and (ii)
filed a declaration with the secretary of state, signed by the operator,
setting forth the intention to transfer the short-termrental for not
nore than fourteen days in a calendar vyear. Such a declaration, if
applicable, shall be required annually in a manner determ ned by the
conm ssioner of taxation and finance. If the operator rents the short-
termrental for fifteen days or nore in the sane calendar year, or fails
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to register and file a declaration as required by this section, then the
operator shall be liable for the paynent of required taxes collected
pursuant to article twenty-eight or twenty-nine of the tax law, includ-
ing paynment of required taxes and fees on the first fourteen days the
short-termrental was transferred in the cal endar year.

8§ 24-a. Penalties. Notw thstanding the provisions of any other law to
the contrary, anyone found in violation of the provisions of this arti-
cle shall be subject to a civil penalty of not less than one thousand
dollars nor nore than twenty-five thousand dollars for each violation
In addition to such civil penalty, a separate additional penalty may be
imposed of not nore than one thousand dollars for each day that the
violation is not corrected.

8§ 2. Subdivision (c) of section 1101 of the tax |aw, as added by chap-
ter 93 of the laws of 1965, paragraphs 2, 3, 4 and 6 as anended by
section 2 and paragraph 8 as added by section 3 of part AA of chapter 57
of the laws of 2010, and paragraph 5 as anmended by chapter 575 of the
I aws of 1965, is anended to read as foll ows:

(c) When used in this article for the purposes of the tax inposed
under subdivision (e) of section eleven hundred five of this article,
and subdivision (a) of section eleven hundred four of this article, the
following ternms shall nean

(1) Hotel. A building or portion of it which is regularly used and
kept open as such for the |odging of guests. The term "hotel" includes
an apartnment hotel, a notel, boarding house or club, whether or not
meal s are served, and short-termrental units.

(2) Cccupancy. The use or possession, or the right to the wuse or
possession, of any room in a hotel. "Right to the use or possession"
includes the rights of a roomrenarketer as described in paragraph eight
of this subdivision

(3) Cccupant. A person who, for a consideration, uses, possesses, oOr
has the right to use or possess, any roomin a hotel under any |ease,
concession, pernmit, right of access, license to use or other agreenent,
or otherwise. "Right to use or possess"” includes the rights of a room
remar ket er as described in paragraph eight of this subdivision.

(4) Operator. Any person operating a hotel. Such termshall include a
room remarketer and such roomremarketer shall be deened to operate a
hotel, or portion thereof, with respect to which such person has the
rights of a room renarketer.

(5) Permanent resident. Any occupant of any roomor roons in a hote
for at |east ninety consecutive days shall be <considered a pernanent
resident with regard to the period of such occupancy.

(6) Rent. The consideration received for occupancy, including any
service or other charge or anount required to be paid as a condition for
occupancy, valued in noney, whether received in noney or otherw se and
whether received by the operator [er]. a hosting platform a room
remar ket er or another person on behal f of [either] any of them

(7) Room Any roomor roons of any kind in any part or portion of a
hotel, which is available for or let out for any purpose other than a
pl ace of assenbly.

(8) Roomrenmarketer. A person who reserves, arranges for, conveys, or
furni shes occupancy, whether directly or indirectly, to an occupant for
rent in an anount determ ned by the roomremarketer, directly or indi-
rectly, whether pursuant to a witten or other agreenent. Such person's
ability or authority to reserve, arrange for, convey, or furnish occu-
pancy, directly or indirectly, and to determ ne rent therefor, shall be
the "rights of a roomrenmarketer”. A roomrenmarketer is not a pernmanent
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resident wth respect to a roomfor which such person has the rights of
a roomremarketer. This term does not include a hosting platform

(9) Short-termrental unit. A room group of rooms, or other living or
sleeping space, or any other space let to occupants, including but not
limted to private dwellings, residences, or buildings used as resi-
dences.

(10) Hosting platform (i) A person or entity who, pursuant to an
agreenment with an operator of a hotel:

(A) provides a platformfor conpensation through which an unaffiliated
third party hotel operator offers to rent space in a hotel:; and

(B) collects a fee in connection with either:

(1) providing the forumin which, or by neans of which, the offer of
occupancy of a hotel roomis accepted; or

(2) providing the forumin which a hotel operator can list or adver-
tise space in a hotel for occupancy.

(ii) A hosting platformshall not include a person or entity who
facilitates bookings of hotel roonms solely on behalf of affiliated
persons or entities, including franchisees, operating under a shared
hot el br and.

8§ 3. Subdivision (e) of section 1105 of the tax law is anmended by
addi ng a new paragraph 3 to read as foll ows:

(3) The rent for every occupancy of a roomor roons in a hotel offered
for rent through a hosting platform as defined in paragraph ten of
subdivision (c) of section eleven hundred one of this article, regard-
|l ess of whether it is furnished, limted to a single famly occupancy,
or provides housekeeping, food, or other commmn hotel services, includ-
ing, but not limted to, entertainment or planned activities.

8 4. Subdivision 1 of section 1131 of the tax law, as anended by
section 2 of part G of chapter 59 of the |aws of 2019, is anmended to
read as foll ows:

(1) "Persons required to collect tax" or "person required to collect
any tax inposed by this article" shall include: every vendor of tangible
personal property or services; every recipient of anusenent charges;
every operator of a hotel; [and] every marketplace provider with respect
to sales of tangible personal property it facilitates as described in
paragraph one of subdivision (e) of section eleven hundred one of this
article; _and hosting platforns unless relieved on such obligation pursu-
ant to paragraph three of subdivision (m of section eleven hundred
thirty-two of this part. Said terns shall also include any officer
director or enployee of a corporation or of a dissolved corporation, any
enpl oyee of a partnership, any enployee or nmanager of a limted Iliabil-
ity conpany, or any enployee of an individual proprietorship who as such
officer, director, enployee or manager is under a duty to act for such
corporation, partnership, limted liability conpany or i ndi vi dual
proprietorship in conplying with any requirenment of this article, or has
so acted; and any nenber of a partnership or linmted liability conpany.
Provi ded, however, that any person who is a vendor solely by reason of
clause (D) or (E) of subparagraph (i) of paragraph (8) of subdivision
(b) of section eleven hundred one of this article shall not be a "person
required to collect any tax inposed by this article"” until twenty days
after the date by which such person is required to file a certificate of
registration pursuant to section eleven hundred thirty-four of this
part.

8§ 5. Section 1132 of the tax law is anended by adding a new subdivi-
sion (n) to read as foll ows:
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(mM((1) A hosting platformshall be required to (i) collect fromthe
occupants the applicable taxes arising from such occupancies; (ii)
conply with all the provisions of this article and article twenty-nine
of this chapter and any requlations adopted pursuant thereto; (iii)
register to collect tax under section eleven hundred thirty-four of this
part; and (iv) retain records and information as required by the conmm s-
sioner and cooperate with the conm ssioner to ensure the proper
collection and renittance of tax inposed, collected, or required to be
collected under this article and article twenty-nine of this chapter.

(2) In carrying out the obligations inposed under this section, a
hosting platformshall have all the duties, benefits, and entitlenents
of a person required to collect tax under this article and article twen-
ty-nine of this chapter with respect to the occupancies giving rise to
the tax obligation, including the right to accept a certificate or other
docunentation froman occupant substantiating an exenption or exclusion
from tax, as if such hosting platformwere the operator of the hote
with respect to such occupancy, including the right to receive the
refund authorized by subdivision (e) of this section and the credit
allowed by subdivision (f) of section eleven hundred thirty-seven of
this part.

(3) An operator of a hotel is not a person required to collect tax for
purposes of this part with respect to taxes inposed upon occupancies of
hotels if:

(i) the operator of the hotel can show that the occupancy was facili-
tated by a hosting platformwho is registered to collect tax pursuant to
section eleven hundred thirty-four of this part; and

(ii) the operator of the hotel accepted fromthe hosting platforma
properly conpleted certificate of collection in a formprescribed by the
conm ssioner certifying that the hosting platformhas agreed to assune
the tax collection and filing responsibilities of the operator of the
hotel ; and

(iii) any failure of the hosting platformto collect the proper anmount
of tax with respect to such occupancy was not the result of the operator
of the hotel providing incorrect information to the hosting platform
whet her intentional or unintentional.

This provision shall be admnistered in a nmanner consistent with
subparagraph (i) of paragraph one of subdivision (c) of this section as
if a certificate of collection were a resale or exenption certificate

for purposes of such subparagraph, including with regard to the
conpleteness of such certificate of collection and the timng of its
accept ance by the operator of the hotel; provided however, that wth

regard to any occupancies sold by an operator of the hotel that are
facilitated by a hosting platformwho is affiliated with such operator,
the operator shall be deened |liable as a person under a duty to act for
such hosting platformfor purposes of subdivision one of section eleven
hundred thirty-one of this part.

(4) The conmmissioner mnmmy. in his or her discretion devel op standard
| anguage., or approve | anguage devel oped by a hostin | atf or in which
the hosting platform obligates itself to collect the tax on behalf of
all the operators of hotels.

(5) In the event an operator of a hotel is a roomremarketer, and al
other provisions of this subdivision are net such that a hosting plat-
formis obligated to collect tax, and does in fact «collect tax as
evidenced by the books and records of such hosting platform then the
provi sions of subdivision (e) of section eleven hundred nineteen of this

article shall be applicable.
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8 6. Subpart A of part 1 of article 29 of the tax law is anended by
addi ng a new section 1200 to read as foll ows:

8§ 1200. Definition. For the purposes of this article "hotel" shal
nmean a building or portion of such building which is regularly used and
kept open as such for the |odging of guests, including: (a) an apartnent
hotel, (b) a notel, (c) a boarding house or club, whether or not neals
are served, and (d) short-termresidential rental units as defined in
subdi vi sion one of section twenty of the nultiple residence |aw

8§ 7. Notwithstanding any other provisions of lawto the contrary, a
county, city, town, or village government may enact a local |aw prohib-
iting or further Ilimting the Ilisting or use of dwelling units, or
portions thereof, as short-termresidential rental units.

8§ 8. If any provision of this act, or any application of any provision
of this act, is held to be invalid, that shall not affect the wvalidity
or effectiveness of any other provision of this act, or of any other
application of any provision of this act, which can be given effect
wi thout that provision or application; and to that end, the provisions
and applications of this act are severable.

8 9. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw




