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STATE OF NEW YORK
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2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

March 1, 2021

Introduced by M of A BUTTENSCHON, RAMOS, McDONOUGH -- read once and
referred to the Conmittee on Governnental Enployees

AN ACT in relation to enabling public enployers to offer certain tenpo-
rary retirenent incentives for certain public enployees

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative findings. The legislature finds and declares
that the state is experiencing econonic difficulties and in order to
avoid layoffs of public enployees, a retirenent incentive is necessary.
However, nothing in this act shall be construed to create an expectation
of a future or continuing retirenent benefit for any public enpl oyee who
is not eligible to receive and qualify for the retirenent benefits in
this act during the applicable tine periods.

8§ 2. Definitions. For purposes of this act, the following ternms shal
have the foll owi ng nmeani ngs:

(a) "Retirement system neans the New York state and | ocal enpl oyees
retirenent system the New York state teachers' retirement system the
New York city teachers' retirenent system the New York city board of
education retirement systemor the New York city enployees' retirenent
system exclusive of the retirenment plans established pursuant to
sections 13-156 and 13-157 of the admi nistrative code of the city of New
Yor k.

(b) "State enpl oyer" neans:

(1) the executive branch of the state;

(2) the state-operated institutions of the state wuniversity of New
Yor k;

(3) the statutory and contract coll eges operated pursuant to section
357 of the education |aw,

(4) the state university construction fund (hereinafter referred to in
this act as the "fund");

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
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(5) a cooperative extension association (hereinafter referred to in
this act as the "association");

(6) the city wuniversity of New York as defined in subdivision 2 of
section 6202 of the education |aw

(7) the unified court system

(8) the senate;

(9) the assenbly; and

(10) joint legislative enployers.

(c) "Participating enployer” nmeans an enployer, other than a state
enpl oyer, which participates in a retirement system Such term shal
include a community col |l ege operating under the program of state univer-
sity of New York.

(d) "Educational enployer" neans a participating enployer which is a
school district, a board of cooperative educational services, a voca-
tional education and extension board, an institution for the instruction
of the deaf and of the blind pursuant to section 4201 of the education
law, or a school district pursuant to section 1 of chapter 566 of the
| aws of 1967, as amended.

(e) (1) "Eligible empl oyee" neans a person who is a nenber of a
retirenent systemwho is an enployee in the executive branch of a state
enpl oyer or an enpl oyee of a state enployer or a participating enployer
who has attained fifty years of age and has at |east twenty-five years
of creditable service or has attained fifty-five years of age and has at
| east ten years of creditable service in a retirement system but such
termshall not include the follow ng persons:

(i) elected officials, judges or justices appointed to or serving in a
court of record and acting village justices;

(ii) <chief admnistrative officers of participating enployers which
participate in a teachers' retirenment system

(iii) officers described in sections 4, 41-a, 46, 61, 70, 70-a, 169
(including those officers whose salary is established pursuant to salary
pl ans described in subdivision 3 of section 169), 180 and subdivision 1
of section 41 of the executive |aw and any agency or departnent head
appoi nted by the governor, conptroller or attorney general;

(iv) appointed nenbers of boards or conmi ssions, any of whose menbers
are appoi nted by the governor or by another state officer or body;

(v) nonjudicial officers and enployees of the wunified court system
unl ess the chief adnministrator of the courts elects as provided herein,
whi ch el ection shall cover only nonjudicial officers and enpl oyees hol d-
ing positions in any title in the classified service of the wunified
court system

(vi) officers or enployees of the senate unless the senate adopts a
resol ution authorizing the tenporary president to file the election as
provided in this subdivision;

(vii) officers or enployees of the assenbly unless the assenbly adopts
a resolution authorizing the speaker of the assenbly to file the
el ection as provided in this subdivision; and

(viii) officers or enployees of joint |egislative enployers unless:

a. with respect to officers or enployees of the legislative Ilibrary,
| egislative nessenger service, legislative health service, |legislative
ethics conmittee, the legislative bill drafting commission, and the
joint line of the legislative task force on denographic research and
reapportionnent, the senate and assenbly adopt a concurrent resolution
aut hori zing the tenporary president of the senate and the speaker of the
assenbly to jointly file an election as provided in this subdivision;
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b. with respect to officers or enployees of conponents of the senate
as identified pursuant to section 90 of the legislative law, the senate
adopts a resolution authorizing the tenporary president to file an
election for officers or enployees of those conponents designated in
such resol ution; and

c. with respect to officers or enployees of conponents of the assenbly
as identified pursuant to section 90 of the legislative |law, the assem
bly adopts a resolution authorizing the speaker of the assenbly to file
an election for officers or enployees of those conponents designhated in
such resol ution.

(2) Any el ection under subparagraphs (v) through (viii) of paragraph
one of this subdivision to nmke available the retirenent incentive
provided by this act shall be in witing and filed with the state conp-
troller not |ater than ninety days after the effective date of this act.
Notwi t hstandi ng any other provision of this act, each such filing shal
specify the commencenent date of the open period.

(3) For the purposes of paragraph (vi), (vii) or (viii) of paragraph
one of this subdivision, an enployee of the |egislature shall be as such
term is defined in section 7-a, 7-b or 7-d of the legislative |aw or by
any ot her provision of |aw which classifies enployees of an entity to be
| egi slative enployees for all purposes, but shall not include senators
or menbers of the assenbly. The term"joint |egislative enployer" shal
mean | egi slative conm ssions, conmittees, task forces, councils or sim-
| ar bodi es whose nenbership is conprised of both senators and assenbly
menbers, or which consist of conmmi ssioners, or the majority of whose
menbership is appointed by one or nore of the following: the tenporary
president of the senate, the speaker of the assenbly, the mnority I|ead-
er of the senate, and/or the mnority |eader of the assenbly. The tenpo-
rary president of the senate and the speaker of the assenbly shall be
the joint legislative enployer of the enployees of the |legislature
referred to in sections 7-a and 7-b of the legislative | aw

(f) "College faculty" neans an enployee, not in the classified
service, of a state enployer described in paragraphs 2, 3, 4, 5 and 6 of
subdi vision (b) of this section or of a comunity college who is a
menber of a teachers' retirement system or the New York state and | oca
enpl oyees' retirenent system

(g) "Active service" nmeans service while being paid on the payroll
provi ded that:

(1) a leave of absence with pay shall be deened active service;

(2) other approved | eave wi thout pay not to exceed twelve weeks from
February 1, 2021 and the commencenent of the designated open period; and

(3) the period of tine subsequent to the June 2021 school term and on
or before August 31, 2021 for a teacher (or other enpl oyee enployed on a
school -year basis) who is otherwise in active service on the effective
date of this act shall be deened active service

(h) "Open period" neans the period beginning with the conmencenent
date as defined in subdivision (i) of this section and shall be ninety
days in length, provided however that there shall be only one such open
period and any such period shall not extend beyond Septenber 30, 2021
for a state enpl oyer and Decenber 31, 2021 for a participating enpl oyer.
For educational enployers who nmake election after July 15, 2021, the
open period shall begin imediately after such election, and shall not
extend beyond Cctober 15, 2021. For the purposes of retirenent pursuant
to this act, a service retirement application shall be filed wth the
appropriate retirement systemnot |ess than fourteen days prior to the
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effective date of retirenent to becone effective, unless a shorter peri-
od of tine is permtted under |aw.

(i) "Commencenent date" nmeans the first day the retirenent benefit
mandated by this act shall be nade avail abl e, which shall nean a date or
dates on or after the effective date of this act to be determ ned by the
director of state operations for the executive branch of the state, or
for any other state enployer or any participating enployer which elects
to participate pursuant to section four of this act, a date on or after
the effective date of this act, provided, however, that for an educa-
tional enployer which elects to participate pursuant to subdivision (d)
of this section, the comencenent date shall be July 15, 2021 or ime-
diately after election of the retirenent incentive for educationa
enpl oyers who elect after July 15, 2021 and provided, further that for
participating enployers which elect to participate pursuant to section
four of this act, except the city of New York and partici pating enpl oy-
ers which are not enpowered to act by local law, the commencenent date
shal | be Novenber 1, 2021. The director of state operations shall notify
the head of +the appropriate retirenment system of the date of the open
period applicable to enpl oyees of the executive branch or of a state
enpl oyer prior to the comrencenent date.

8 3. (a) A state enployer which elects to participate pursuant to
section four of this act, a participating enployer which is not
enpowered to act by local |aw which elects to participate pursuant to
section four of this act, or the city of New York, if it elects to
participate pursuant to section four of this act shall establish a
conmencenent date for the retirenent benefit established under section
six of this act in the follow ng manner:

(1) for the executive branch, the director of state operations shal
establish the cormencenent date in witing to the appropriate retirenent
system

(2) for state enployers described in paragraphs 2, 3, 4, 5 and 6 of
subdivision (b) of section two of this act and participating enpl oyers
that are not enpowered to act by local law, its governing body shal
adopt a resolution establishing a conmencenent date;

(3) for state enployers described in paragraphs 7, 8, 9 and 10 of
subdi vision (b) of section two of this act, the person or persons who
make the election to offer the retirement incentive shall establish a
conmencenent date in witing to the appropriate retirement system and

(4) for the city of New York, the chief executive officer shall issue
an executive order establishing the conmencenent date, provided, howev-
er, no executive order, in the case of the city of New York issued
pursuant to this section, shall in any manner supersede any | ocal char-
ter. A copy of any such resolution or executive order in the case of
the city of New York establishing a comencenent date shall be filed
with the appropriate retirement systemor systens, and, if applicable,
on forms provided by such system The resolution or executive order in
the case of the city of New York shall be acconpanied by the affidavit
of the chief executive officer or other conparable official certifying
t he commencenent date.

(b) A state enployer, participating enployer which is not enpowered to
act by local law which elects to participate pursuant to section four of
this act, or the city of New York if it elects to participate pursuant
to section four of this act shall be required to establish a comence-
ment date under subdivision (a) of this section for the retirenent bene-
fit established under section six of this act. In the event that a state
enpl oyer, a participating enployer which is not enpowered to act by
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local law which elects to participate pursuant to section four of this
act, or the city of New York if it elects to participate pursuant to
section four of this act fails to establish a conmencenent date for the
retirenment benefit established under section six of this act, the
commencenent date for the eligible enployees of a state enployer shal
be July 15, 2021. The comrencenent date for the eligible enployees of
all other enployers referenced in this subdivision shall be Septenber 1,
2021.

8 4. On or before Septenber 1, 2021, a participating enployer or a
state enployer described in paragraphs 2, 3, 4, 5 and 6 of subdivision
(b) of section two of this act may elect to provide its enployees the
retirenment incentive authorized by this act by:

(a) the enactnment of a local law, or

(b) in the case of a participating enployer which is not so enpowered
to act by local law or a state enployer described in paragraphs 2, 3, 4,
5 and 6 of subdivision (b) of section two of this act, by the adoption
of a resolution of its governing body, provided however, no |ocal |aw or

resolution enacted pursuant to this section shall in any manner super-
sede any local charter, provided further, that for an educationa
enpl oyer such election shall be nade thirty days after the effective

date of this act. For a conmmunity coll ege operating under the program
of state wuniversity of New York, such election shall be made by the
board of trustees of such community college subject to the approval of
its sponsor. A copy of such law or resolution shall be filed with the
appropriate retirement systemor systens, and, if applicable, on fornms
provided by such system The local |aw or resolution shall be acconpa-
nied by the affidavit of the chief executive officer or other conparable
official certifying the validity of such local law or resolution. The
executive branch of the state shall be deenmed to have nade an el ection
under this section upon its enactnent.

8 5. Notw thstandi ng any other provision of |aw, any eligible enployee
who has been continuously in the active service of a state enployer or
of a participating enployer fromFebruary 1, 2021 to the date i medi ate-
ly prior to the comrencenent date of the applicable open period, files
an application for service retirenment that is effective during the open
period, and is eligible for a service retirenment pursuant to this act
because he or she has attained the age of fifty and has at |east twen-
ty-five years of «creditable service or has attained the age of fifty-
five and has at |least ten years of creditable service, as of the effec-
tive date of the application for retirement shall be entitled to the
retirenent benefit provided in section six of this act.

8 6. (a) Notwithstanding any other provision of Jlaw, an eligible
enpl oyee who is a nmenber of a retirenent systemand who is entitled to a
retirenent benefit pursuant to section five of this act may retire
during the open period without the reduction of his or her retirenent
benefit that would otherwise be inposed by article 11 or 15 of the
retirenent and social security lawif he or she has attai ned the age of
fifty and has conpleted at |east twenty-five years of creditable service
or has attained the age of fifty-five and has conpleted at |east ten
years of creditable service. An eligible enployee who is covered by the
provisions of articles 11 and 15 of the retirenent and social security
|l aw shall retire under the provisions of articles 11 and 15 of the
retirenent and social security |aw

(b) The director of state operations, the chief executive officer of
the city of New York, or chief executive officer or governing board, as
appropriate, of the participating enployer may deny participation in the
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retirenent benefit provided by subdivision (a) of this section if the
director of state operations, the chief executive officer of New York
city or the chief executive officer or governing board of the partic-
i pating enployer nmakes a deternination that the enployee holds a posi-
tion that is deened critical to the maintenance of public health and
safety.

(c) The action of the director of state operations, the chief execu-
tive officer of the city of New York, or «chief executive officer or
governing board, as appropriate, of the participating enployer in deny-
ing the retirement benefit provided for in subdivision (a) of this
section to any individual shall be subject to reviewin the manner
provided for in article 78 of the civil practice law and rules. Such
action for review pursuant to article 78 of the civil practice |aw and
rul es shall only be comenced by the individual that was denied the
retirenment benefit provided by subdivision (a) of this section.

(d) After making any such determ nation under subdivision (b) of this
section, the director of state operations, the chief executive officer
of the city of New York and the chief executive officer or governing
board, as appropriate, of the participating enployer shall notify the
appropriate retirement system or teachers' retirement systemof its
determ nation

8 7. The pension benefit costs of section six of this act shall be
paid by enployers as provided by applicable |aw for each retirenent
system covered by this act over a period not to exceed five years
commencing in the state fiscal year ending March 31, 2023.

8 8. Severability clause. If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court of
conpetent jurisdiction to be invalid, such judgnment shall not affect,
impair, or invalidate the renainder thereof, but shall be confined in
its operation to the clause, sentence, paragraph, subdivision, section
or part thereof directly involved in the controversy in which such judg-
ment shall have been rendered. It is hereby declared to be the intent of
the legislature that this act wuld have been enacted even if such
invalid provisions had not been included herein.

8 9. This act shall take effect inmmediately.

FI SCAL NOTE. - - Pursuant to Legislative Law, Section 50:

This bill would allowretirement at age 50 for certain nmenbers of the
New York State and Local Enployees' Retirenment System New York State
Teachers Retirenent System New York City Teachers Retirenent System
New York City Board of Education and the New York City Enpl oyees
Retirement System who have accrued at least 25 years of creditable
service. It would also elimnate the early retirement reductions for
menbers who have attai ned age 55 and have accrued at |east 10 years of
creditabl e service

The exact nunber of nmenbers who would be affected by this cannot be
readi ly determ ned

If this bill is enacted during the 2021 | egislative session, the addi-
tional cost for each menber who receives these benefits wll vary
dependi ng on the nenber's age, years of service, plans and final average
salary. Elimnating the early age reductions for nenbers retiring after
attaining age 55 with at least 10 years of service credit is estinmated
to cost (on average for the group) 160% of the menber's final average
salary. Extending retirenent eligibility to nmenbers who have attained
age 50 with at |east 25 years of service credit is estinmated to cost (on
average for the group) 160% of the nenber's final average salary. The
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estimated costs are identical. The final costs will be borne by each
enpl oyer electing the incentive.

Summary of rel evant resources:

Menbership data as of March 31, 2020 was used in measuring the inpact
of the proposed change, the same data used in the April 1, 2020 actuari -
al valuation. Distributions and other statistics can be found in the
2020 Report of the Actuary and the 2020 Conprehensive Annual Fi nanci al
Report.

The actuarial assunptions and nmethods used are described in the 2020
Annual Report to the Conptroller on Actuarial Assunptions, and the
Codes, Rules and Regulations of the State of New York: Audit and
Control .

The Market Assets and GASB Di scl osures are found in the March 31, 2020
New York State and Local Retirenent System Financial Statenents and
Suppl enentary | nformation.

I am a nenber of the American Acadeny of Actuaries and neet the Quali -
fication Standards to render the actuarial opinion contained herein.

This fiscal note does not constitute a |legal opinion on the viability
of the proposed change nor is it intended to serve as a substitute for
the professional judgnent of an attorney.

This estimate, dated February 9, 2021, and intended for use only
during the 2021 Legislative Session, is Fiscal Note No. 2021-32,
prepared by the Actuary for the New York State and Local Retirenent
System



