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AN ACT to anend the state finance | aw and the general municipal law, in
relation to requiring full paynent for delivered and accepted materi-
als pertaining to public work projects; and to anend the general busi-
ness law, in relation to prohibiting the retention of any paynent due
and owing a material supplier for a construction project

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 1 and 2 of section 139-f of the state finance
| aw, subdivision 1 as added by chapter 769 of the laws of 1978 and
subdivision 2 as anended by section 16 of part MM of chapter 57 of the
| aws of 2008, are anended to read as foll ows:

1. Paynent by public owners to contractors. The contractor shall peri-
odically, in accordance with the ternms of the contract, subnit to the
public owner and/or [his] its agent a requisition for a progress paynent
for the work performed and/or materials furnished to the date of the
requisition, |less any anount previously paid to the contractor. The

public owner shall in accordance with the terns of the contract approve
and pronptly pay the requisition for the progress payment |ess an anpunt
necessary to satisfy any clains, liens or judgnents against the contrac-

tor which have not been suitably discharged and | ess any retai ned anpount
as hereafter described. The public owner shall retain not nore than five
per centum of each progress paynent, not including any paynent for nate-

rials pertinent to the project which have been delivered, accepted and
are covered by a manufacturer's warranty, and/or are graded to neet
i ndustry standards, to the contractor except that the public owner my
retain in excess of five per centum but not nore than ten per centum of

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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each progress paynent, not including any paynment for materials pertinent
to the project which have been delivered, accepted and are covered by a
nmanuf acturer's warranty, and/or are graded to neet industry standards,

to the contractor provided that there are no requirenments by the public
owner for the contractor to provide a performance bond and a [|abor and
material bond both in the full amount of the contract. The public owner
shall pay in full, upon requisition fromthe contractor, for all materi-
als pertinent to the project which have been delivered to the site or
off-site by the contractor and/or subcontractor and suitably stored and
secured as reqU|red by the publlc owner and the contractor [p#e¥+ded—

as—defi-nedinthe—cont+act]. Wien the work or nmjor portions thereof as
contenplated by the ternms of the contract are substantially conpleted,
the contractor shall subnmit to the public owner and/or [his] its agent a
requisition for paynment of the remaining amount of the contract bal ance

Upon receipt of such requisition the public owner shall approve and
pronptly pay the remai ni ng amount of the contract bal ance | ess two tines
the value of any remaining items to be conpleted and an anmbunt necessary
to satisfy any clains, liens or judgnents against the contractor which
have not been suitably discharged. As the remaining itens of work are
satisfactorily conpleted or corrected, the public owner shall pronptly
pay, upon receipt of a requisition, for these renaining itens |ess an
anount necessary to satisfy any clains, liens or judgments against the
contractor which have not been suitably discharged. Any clains, liens
and judgnents referred to in this section shall pertain to the project
and shall be filed in accordance with the terns of the applicable
contract and/or applicable | aws.

2. Paynent by contractors to subcontractors. Wthin seven cal endar
days of the receipt of any paynment fromthe public owner, the contractor
shall pay each of [his] its subcontractors and naterial men the proceeds
fromthe paynent representing the value of the work perforned and/or
materi al s furni shed by the subcontractor and/or material man and refl ect-
ing the percentage of the subcontractor's work conmpleted or the
material man's material supplied in the requisition approved by the owner
and based upon the actual value of the subcontract or purchase order
less an anobunt necessary to satisfy any clains, liens or judgnents
agai nst the subcontractor or material man whi ch have not been suitably
di scharged and, with regard to subcontractors, |ess any retai ned anmount
as hereafter described. Failure by the contractor to pay any subcontrac-
tor or materialman wi thin seven cal endar days of the receipt of any
paynent from the public owner shall result in the conmencenent and
accrual of interest on anmounts due to such subcontractor or rmaterial nan
for the period beginning on the day i mediately follow ng the expiration
of such seven calendar day period and ending on the date on which
paynment is nade by the contractor to such subcontractor or naterial man.
Such interest paynent shall be the sole responsibility of the contrac-
tor, and shall be paid at the rate of interest in effect on the date
paynent is nmade by the contractor. Notw thstandi ng any ot her provision
of law to the contrary, interest shall be computed at the rate estab-
lished in paragraph (b) of subdivision one of section seven hundred
fifty-six-b of the general business law. The contractor shall retain not
more than five per centum of each paynent to the subcontractor [andie+r
waterialran] except that the contractor may retain in excess of five per
centum but not nore than ten per centum of each paynent to the subcon-
tractor provided that prior to entering into a subcontract wth the
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contractor, the subcontractor is wunable or wunwilling to provide a
performance bond and a | abor and material bond, both in the full anount
of the subcontract, at the request of the contractor. The contractor
shall pay in full, upon paynent by the public owner, for all materials
pertinent to the project which have been delivered to and accepted at
the site or off-site by a materialnman and are covered by a manuf actur-
er's warranty, and/or are graded to neet industry standards. However,
except in the case of a materialman who is also contracted to install a
product he/she delivered, the contractor shall retain nothing fromthose
paynents representing proceeds owed the subcontractor and/or material man
fromthe public owner's paynments to the contractor for the remaining
anounts of the contract bal ance as provided in subdivision one of this
section. If the contractor has failed to subnmt a requisition for
paynment of the remmining anbunts of the contract bal ance within ninety
days of substantial conpletion as provided in subdivision one of this
section, then any clause in the subcontract between the contractor and
the subcontractor or materialman which states that paynment by the
contractor to such subcontractor or naterialman is contingent upon
paynment by the owner to the contractor shall be deened invalid. Wthin
seven cal endar days of the receipt of paynent fromthe contractor, the
subcontractor and/or material man shall pay each of [kis] its subcontrac-
tors and materialnen in the same nmanner as the contractor has paid the
subcontractor, including interest as herein provided above. Nothing
provi ded herein shall create any obligation on the part of the public
owner to pay or to see to the paynment of any noneys to any subcontractor
or materialman from any contractor nor shall anything provided herein
serve to create any relationship in contract or otherwise, inplied or
expressed, between the subcontractor or materialnman and the public
owner .

8§ 2. Paragraph (a) of subdivision 1 and subdivision 2 of section 106-b
of the general nunicipal |aw, paragraph (a) of subdivision 1 as anended
by chapter 98 of the laws of 1995 and subdivision 2 as anmended by
section 15 of part MM of chapter 57 of the |aws of 2008, are anended to
read as foll ows:

(a) The contractor shall periodically, in accordance with the terns of
the contract, subnit to the public owner and/or [his] its agent a requi-
sition for a progress paynent for the work perforned and/or materials
furnished to the date of the requisition | ess any ampbunt previously paid

to the contractor. The public owner shall in accordance with the terns
of the contract approve and pronptly pay the requisition for the
progress paynent |ess an anount necessary to satisfy any clains, liens

or judgnents against the contractor which have not been suitably
di scharged and | ess any retained anmount as hereafter described. The
public owner shall retain not nore than five per centum of each progress
paynent, not including any paynment for materials pertinent to the
project which have been delivered, accepted and are covered by a
manufacturer's warranty, and/or are graded to neet industry standards,
to the contractor except that the public owner may retain in excess of
five per centum but not nore than ten per centum of each progress
paynment, not including any paynment for materials pertinent to the
project which have been delivered, accepted and are covered by a
manuf acturer's warranty, and/or are graded to neet industry standards,
to the contractor provided that there are no requirenents by the public
owner for the contractor to provide a performance bond and a |abor and
material bond both in the full ampunt of the contract. The public owner
shall pay in full, upon requisition fromthe contractor, for all nmateri-
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als pertinent to the project which have been delivered to the site or
off-site by the contractor and/or subcontractor and suitably stored and
secured as required by the public ower and the contractor |[provided-

as—defi-nred—in—the—cont+act]. When the work or nmmjor portions thereof as
contenplated by the ternms of the contract are substantially conpleted,
the contractor shall submit to the public owner and/or [his] its agent a
requisition for paynment of the remaining amount of the contract bal ance

Upon receipt of such requisition the public owner shall approve and
pronptly pay the remai ni ng anmount of the contract balance | ess two tines
the value of any renmaining items to be conpleted and an anmbunt necessary

to satisfy any clains, liens or judgnents against the contractor which
have not been suitably discharged. As the remaining itens of work are
satisfactorily conpleted or corrected, the public owner shall pronptly
pay, upon receipt of a requisition, for these itens |ess an anount
necessary to satisfy any clains, liens or judgnents against the contrac-
tor which have not been suitably discharged. Any clains, liens and judg-

ments referred to in this section shall pertain to the project and shal
be filed in accordance with the terns of the applicable contract and/or
applicable laws. Wiere the public owner is other than the city of New
York, the term"pronptly pay" shall nmean paynent within thirty days,
excluding legal holidays, of receipt of the requisition unless such
requisition is not approvable in accordance wth the ternms of the
contract. Notwi thstanding the foregoing, where the public owner is other
than the city of New York and is a municipal corporation which requires
an elected official to approve progress paynents, "pronptly pay" shal
mean paynent within forty-five days, excluding |egal holidays, of
recei pt of the requisition unless such requisition is not approvable in
accordance with the ternms of the contract.

2. Payment by contractors to subcontractors. Wthin seven cal endar
days of the receipt of any paynent fromthe public owner, the contractor
shal |l pay each of [his] its subcontractors and material nen the proceeds
from the paynent representing the value of the work performed and/or
mat eri al s furni shed by the subcontractor and/or nmaterial man and reflect-
ing the percentage of the subcontractor's work conmpleted or the
material man's material supplied in the requisition approved by the owner
and based upon the actual value of the subcontract or purchase order
| ess an anobunt necessary to satisfy any clains, liens or judgnents
against the subcontractor or material man whi ch have not been suitably
di scharged and, with regard to subcontractors, |less any retai ned anpunt
as hereafter described. Failure by the contractor to nake any paynent,
i ncludi ng any renai ning anounts of the contract balance as hereinafter
described, to any subcontractor or materialman within seven cal endar
days of the receipt of any paynment fromthe public owner shall result in
the comencenment and accrual of interest on anounts due to such subcon-
tractor or nmaterialnman for the period beginning on the day imredi ately
followi ng the expiration of such seven cal endar day period and endi ng on
the date on which paynent is nmade by the contractor to such subcontrac-
tor or materialnman. Such interest shall be the sole responsibility of
the contractor, and shall be paid at the rate of interest in effect on
the date paynent is made by the contractor. Notwi thstandi ng any ot her
provision of law to the contrary, interest shall be conputed at the rate
establ i shed in paragraph (b) of subdivision one of section seven hundred
fifty-six-b of the general business |law. The contractor shall retain not
nore than five per centum of each paynent to the subcontractor [anrdlor
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materalran] except that the contractor may retain in excess of five per
centum but not nore than ten per centum of each paynent to the subcon-
tractor provided that prior to entering into a subcontract wth the
contractor, the subcontractor is wunable or wunwilling to provide a
performance bond and a | abor and material bond both in the full anount
of the subcontract at the request of the contractor. The contractor
shall pay in full, upon paynent by the public owner, for all rmaterials
pertinent to the project which have been delivered to and accepted at
the site or off-site by a materialman and are covered by a manufactur-
er's warranty, and/or are graded to neet industry standards. However,
except in the case of a materialnman who is also contracted to install a
product he/she delivered, the contractor shall retain nothing fromthose
paynments representing proceeds owed the subcontractor and/or material man
from the public owner's paynents to the contractor for the remaining
anounts of the contract bal ance as provided in subdivision one of this
section. If the contractor has failed to submt a requisition for
paynent of the remai ni ng anmounts of the contract balance wthin ninety
days of substantial conpletion as provided in subdivision one of this
section, then any clause in the subcontract between the contractor and
the subcontractor or nmaterialman which states that paynent by the
contractor to such subcontractor or materialman is contingent upon
paynment by the owner to the contractor shall be deened invalid. Wthin
seven cal endar days of the receipt of paynent fromthe contractor, the
subcontractor and/or material man shall pay each of [his] 1ts subcontrac-
tors and nmaterialnen in the same manner as the contractor has paid the

subcontractor, including interest as herein provided above. Not hi ng
provided herein shall <create any obligation on the part of the public
owner to pay or to see to the paynment of any noneys to any subcontractor
or material man from any contractor nor shall anything provided herein

serve to create any relationship in contract or otherw se, inplied or
expressed, between the subcontractor or materialman and the public
owner .

8§ 3. Section 756-c of the general business |aw, as added by chapter
127 of the laws of 2002, is anended to read as follows:

8§ 756-c. Retention. 1. By mutual agreement of the relevant parties an
owner nmay retain a reasonable anbunt of the contract sum as retainage. A
contractor or subcontractor my also retain a reasonable anmount for
retai nage so long as the anpbunt does not exceed the actual percentage
retained by the owner. Retainage shall be released by the owner to the
contractor no later than thirty days after the final approval of the
work under a construction contract. In the event that an owner fails to
rel ease retainage as required by this article, or the contractor or
subcontractor fails to release a proportionate anmount of retainage to
the relevant parties after receipt of retainage from the owner, the
owner, contractor, or subcontractor, as the case may be, shall be
subject to the paynment of interest at the rate of one percent per nonth
on the date retention was due and ow ng

2. Notw thstanding the provisions of subdivision one of this section
no portion of any paynent due and owing to a material supplier for mate-
rials which have been delivered, accepted and are covered by a mnanufac-
turer's warranty, and/or graded to neet industry standards shall be
retained by an owner, contractor or subcontractor.

8 4. This act shall take effect on the thirtieth day after it shal
have becone a | aw and shall apply to naterials delivered and accepted on
or after such effective date.




