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STATE OF NEW YORK

4560

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

February 4, 2021

Introduced by M of A ASHBY -- read once and referred to the Conmttee
on Labor

AN ACT to anmend the workers' conpensation law, in relation to paid fam -
Iy | eave and bereavenent for fetal death, still birth, and an infant
being nedically not viable to survive

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 15 of section 201 of the workers' conpensation
| aw, as added by section 2 of part SS of chapter 54 of the |laws of 2016,
is anended to read as foll ows:

15. "Family Ileave" shall nmean any |eave taken by an enpl oyee from
wor k: (a) to participate in providing care, including physical or
psychol ogi cal care, for a famly menber of the enpl oyee nade necessary
by a serious health condition of the famly nenber; or (b) to bond wth
the enployee's child during the first twelve nonths after the child's
birth, or the first twelve nonths after the placenment of the <child for
adoption or foster care with the enpl oyee; or (c) because of any quali-
fying exigency as interpreted under the fam |y and nedical |eave act, 29
US CS 8§ 2612(a)(1)(e) and 29 CF. R S.825.126(a)(1)-(8), arising out
of the fact that the spouse, donestic partner, child, or parent of the
enpl oyee is on active duty (or has been notified of an inpending call or
order to active duty) in the arned forces of the United States; or (d)
|l eave taken for the purposes of bereavenent due to the fetal death or
still birth of an infant born to the enpl oyee or the enployee's spouse,
or due to the enployee's infant being declared nedically not viable to
survive birth by a physician |licensed under article one hundred thirty-
one of the education |aw.

§ 2. Paragraph (b) of subdivision 2 of section 205 of the workers
conmpensation | aw, as added by section 6 of part SS of chapter 54 of the
| aws of 2016, is anended to read as follows:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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(b) For any period of famly |leave wherein the notice and nedi cal
certification, fetal death certificate, certificate of still birth or
death certificate, as prescribed by the chair has not been filed. At the
discretion of the chair or «chair's designee pursuant to section two
hundred twenty-one of this article, the famly nmenber who is the recipi-
ent of care nmay be required to submt to a physical exam nation by a
qgqualified health care provider unless such famly nenber is unable to be
exam ned due to death, fetal death, or still birth. Such exam nation
shall be paid for by the carrier; and

8§ 3. Subdivision 5 of section 205 of the workers' conpensation |aw, as
added by section 6 of part SS of chapter 54 of the laws of 2016, is
amended to read as foll ows:

5. In any case in which the necessity for famly leave is foreseeable
based on an expected birth or placenent, the enpl oyee shall provide the
enpl oyer with not less than thirty days notice before the date the | eave
is to begin, of the enployee's intention to take famly | eave under this
article, except that if the date of the birth or placement requires
| eave to begin in less than thirty days, the enpl oyee shall provide such
notice as is practicable. In any case in which the necessity for famly
| eave is foreseeabl e based on planned nedical treatnent, the enployee
shal |l provide the enployer with not |ess than thirty days notice, before
the date the leave is to begin, of the enployees intention to take fam -
ly leave wunder this article, except that if the date of the treatnent
requires leave to begin in less than thirty days, the enployee shal
provide such notice as is practicable. In the case of famly |eave due
to bereavenent, notice shall be provided as soon as practicable.

8 4. Subdivision 1 of section 217 of the workers' conpensation |aw, as
anended by section 16 of part SS of chapter 54 of the laws of 2016, is
amended to read as foll ows:

1. Witten notice and proof of disability or proof of need for famly
| eave shall be furnished to the enpl oyer by or on behalf of the enpl oyee
claimng benefits or, in the case of a claimnt wunder section two
hundred seven of this article, to the chair, within thirty days after
commencenent of the period of disability. Additional proof shall be
furnished thereafter from tine to tine as the enployer or carrier or
chair may require but not nmore often than once each week. Such proof
shall include a statenent of disability by the enployee's attending
physi cian or attending podiatrist or attending chiropractor or attending
dentist or attending psychologist or attending certified nurse midwfe
or famly |leave care recipient's health care provider, or in the case of
an enployee who adheres to the faith or teachings of any church or
denom nati on, and who in accordance with its creed, tenets or principles
depends for healing upon prayer through spiritual nmeans alone in the
practice of religion, by an accredited practitioner, containing facts
and opinions as to such disability in conpliance with regulations of the
chair. In the event that the claimant is eligible for famly |eave due
to bereavenent, a fetal death certificate, certificate of still birth,
or death certificate shall serve as proof of need of |leave. Failure to
furnish notice or proof within the time and in the manner above provided
shall not invalidate the claimbut no benefits shall be required to be
paid for any period nore than two weeks prior to the date on which the
required proof is furnished unless it shall be shown to the satisfaction
of the chair not to have been reasonably possible to furnish such notice
or proof and that such notice or proof was furnished as soon as possi -
bl e; provided, however, that no benefits shall be paid unless the
required proof of disability is furnished within the period of actual
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disability or famly |l eave that does not exceed the statutory maxi nmum
period permtted under section two hundred four of this article. No
limtation of tinme provided in this section shall run as against any
di sabled enployee who is nentally inconpetent, or physically incapable
of providing such notice as a result of a serious nedical condition, or
a mnor so long as such person has no guardi an of the person and/or
property.

8 5. Subdivisions 3 and 4 of section 217 of the workers' conpensation
law, as anended by section 16 of part SS of chapter 54 of the | aws of
2016, are anmended to read as foll ows:

3. The chair or chair's designee, pursuant to section two hundred
twenty-one of this article, may direct the clainmant or famly | eave care
recipient to submit to exam nation by a health care provider designated
by himor her in any case in which the claim to disability or fanmly
| eave benefits is contested and in clains arising under section two
hundred seven of this article, and in other cases as the chair or board

may require. In the event that the family nenber or the famly | eave
care recipient is unable to be exam ned due to death, fetal death, or
still birth, this section shall not apply.

4. Refusal of the claimant or family | eave care recipient wthout good
cause to submit to any such exam nation shall disqualify the claimnt or
enpl oyee from all benefits hereunder for the period of such refusal
except as to benefits already paid. In the event that the famly nenber
or family leave care recipient is unable to be exam ned due to death,
fetal death, or still birth, this section shall not apply.

8 6. This act shall take effect inmediately and shall apply to al
policies or «contracts issued, renewed, nodified, altered or anended on
or after January 1, 2022.




