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STATE OF NEW YORK

4285

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

February 1, 2021

Introduced by M of A L. ROSENTHAL -- read once and referred to the
Committee on Governnental Operations

AN ACT to anmend the public health |Iaw and the education law, in relation
to prohibiting drug or alcohol testing and screening of pregnant
per sons

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The public health law is anmended by adding a new section
2509-b to read as foll ows:

8 2509-b. Drug or alcohol testing and screening for pregnant persons;
prohibited. 1. For purposes of this section, "drug" shall nean a
controlled substance as that termis defined in section thirty-three
hundred six of this chapter.

2. No physician, authorized practitioner, nurse practitioner, socia
worker, hospital and/or any nedical personnel shall performa drug or
al cohol test or drug or alcohol screen on a pregnant or perinatal person
unl ess:

(a) such pregnant person or perinatal person gives prior witten and
verbal inforned consent specific to the drug and/or al cohol test or drug
and/ or al cohol screen; and

(b) the performance of the drug and/or alcohol test or drug and/or
al cohol screen is within the scope of nedical care being provided to
such pregnant person or perinatal person.

3. No physician, authorized practitioner, nurse practitioner, social
worker, hospital., and/or any nedical personnel shall performa drug or
al cohol test or drug or alcohol screen on a newborn unless:

(a) the person authorized to consent for a newborn, as defined by
subdi vision two of section twenty-five hundred four of this title, gives
prior witten and verbal infornmed consent specific to the drug and/or
al cohol test or drug and/or al cohol screen; and
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(b) the performance of the drug and/or alcohol test or drug and/or
al cohol screen is within the scope of nedical care being provided to the
newbor n.

4. Witten and verbal infornmed consent to a drug or alcohol test or
drug or al cohol screen shall occur at the tine of testing, in |anguage
understandable to the pregnant person, perinatal person or the persons
aut horized to consent for newborns, under circunstances that provide
such person sufficient opportunity to consider whether or not to undergo
such drug or alcohol test or drug or al cohol screen and ninimze the
possibility of coercion or undue influence, and shall consist of verba
authorization and witten authorization that is dated. signed and
includes the follow ng:

(a) a statenent explaining that consenting to a drug or alcohol test
or drug or alcohol screen is voluntary and requires witten and verba
inforned consent, except when conditions under subdivision five of this
section are net;

(b) a statenent that testing or screening positive for drugs and/or
al cohol could have | egal consequences, including, but not limted to, a
report to child protective services, and that the person may want to
consult with legal counsel prior to or after consenting to a drug or
al cohol test or drug or alcohol screen;

(c) a statenent explaining the extent of confidentiality of the test
or _screen results;

d) a statenent of the nedical purpose of the test or screen; and

(e) a general description of the test or screen.

5. Drug and/or alcohol testing or drug and/or al cohol screening nmay be
performed without consent of the patient or the persons authorized to
consent for newborns when. in the physician's judgnent. an energency
exists and the person is in inmediate need of nedical attention, and an
attenpt to secure consent would result in delay of treatnent which would
increase the risk to such person's |life or health. In the case that drug
and/or alcohol testing or drug and/or alcohol screening is perforned
under these circunstances, the test or screen results shall be discussed
with the patient or the persons authorized to consent for newborns, in
| anguage understandable to the pregnant person., perinatal person or the
persons authorized to consent for newborns and shall consist of verbal
notification and witten notification that is dated. signed and includes
the foll ow ng:

(a) a statenent that testing or screening positive for drug and/or
al cohol could have | egal consequences, including but not Ilinted to a
potential report to child protective services, and that the patient may
want to consult with legal counsel

(b) a statenent that the patient or the persons authorized to consent
for newborns may appeal the deternination that unconsented testing or
screeni ng was necessary due to energency;

(c) a statenent in the nedical record with a description of the ener-

gency that necessitated unconsented drug and/or al cohol testing or drug

and/ or _al cohol screening; and
(d) a statenent explaining the extent of confidentiality of the test

or screen results.

6. No physician, authorized practitioner, nurse practitioner, hospi-
tal, and/or any nedical personnel shall refuse to treat a pregnant or
perinatal person or a perinatal person's newborn child due to the
person's refusal to submt to a drug and/or alcohol test or drug and/or
al cohol screen.
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7. Nothing in this section shall dimnish any other requirenent to
obtain inforned consent for a drug or alcohol test or drug or alcoho
screen or any other procedure.

8§ 2. Section 6530 of the education |law is anended by adding a new
subdi vision 51 to read as foll ows:

51. Performng a drug or alcohol test or drug or alcohol screen in
violation of section twenty-five hundred nine-b of the public health
| aw.

8§ 3. This act shall take effect inmediately.




