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STATE OF NEW YORK
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2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

February 1, 2021

Introduced by M of A FAHY, MDONALD, BURDICK -- read once and referred

to the Conmittee on Consumer Affairs and Protection -- committee
di scharged, bill anended, ordered reprinted as anended and recommitted
to said conmittee -- again reported fromsaid comittee wth anend-

nments, ordered reprinted as anended and recommitted to said comittee

AN ACT to anend the general business law, in relation to third-party
food delivery service charges; and providing for the repeal of such
provi si ons upon expiration thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The general business law is anmended by addi ng a new section
391-v to read as foll ows:

8 391-v. Third-party food delivery service charge. 1. For the purposes
of this section, the following terns shall have the foll ow ng neanings:

(a) "Delivery fee" neans a fee charged by a third-party food delivery
service for providing a food service establishnent with a service that
delivers food fromsuch establishnent to custoners. The term does not
include any other fee that may be charged by a third-party food delivery
service to a food service establishnent, such as fees for listing or
advertising the food service establishnent on the third-party food
delivery service platform or fees related to processing the online
order.

(b) "Food service establishnent" neans a place where food is provided
for individual portion service directly to the consuner whether such
food is provided free of charge or sold, and whether consunption occurs
on or off the prem ses or is provided froma pushcart, stand or vehicle.

(c) "Online order" neans any order placed by a custoner through or
with the assistance of a platform provided by a third-party food deliv-
ery service, including a telephone order.

(d) "Purchase price" neans the total price of the itens contained in
an online order that are listed on the nenu of the food service estab-
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lishnment where such order is placed. Such term does not include taxes,
gratuities and any other fees that may make up the total cost to the
custoner of an online order.

(e) "Third-party food delivery service" neans any website, nobile
application or other internet service that offers or arranges for the
sale of food and beverages prepared by, and the sane-day delivery or
sanme-day pickup of food and beverages from no fewer than twenty food
service establishments |ocated in the state that are owned and operated
by different persons.

2. Notwi thstanding any other law, rule or regulation:

(a) No third-party food delivery service shall charge a food service
establishnent a delivery fee that totals nore than fifteen percent of
the purchase price of each online order;

(b) It shall be unlawful for a third-party food delivery service to
charge a food service establishnent any fee or fees, other than a deliv-
ery fee permtted under paragraph (a) of this subdivision, for the use
of services provided by such third-party delivery service that is great-
er than five percent of the purchase price of each online order
provided that such cap shall not apply to a paynent processing fee that
is charged to the third-party food delivery service and is charged in
the same ampunt by the third-party food delivery service to such food
service establishnment;

(c) Any fee or other charges froma third-party food delivery service
to a food service establishnent beyond such maxi num five percent fee per
order and a paynent processing fee pursuant to paragraph (b) of this
subdi vision, and a delivery fee collected pursuant to paragraph (a) of
this subdivision, shall be unlawful. Nothing in this chapter shal
prohibit an agreenent between a food service establishnent and a third-
party food delivery service to obtain optional products or services,
including, but not linmted to, advertising, marketing., or access to
cust omer subscription prograns; and

(d) No third-party food delivery service shall reduce the conpen-
sation, including but not limted to, any tip or gratuity, paid to any
worker, as a result of conpliance with the provisions of this section.

3. Whenever there shall be a violation of this section, an application
nmay be made by the attorney general in the nane of the people of the
state of New York to a court or justice having jurisdiction to issue an
injunction to enjoin and restrain the continuance of such violation; and
if it shall appear to the satisfaction of the court or justice that the
def endant has, in fact, violated this section, an injunction may be
issued by such court or justice, enjoining and restraining any further
violation, without requiring proof that any person has, in fact, been
injured or damaged thereby. In any such proceeding, the court nmay make
al l owances to the attorney general and direct restitution of an anobunt
not to exceed the anpunt of fees collected in violation of this section
by a third-party food delivery service, attorneys' fees, and such other
renedies as the court may deem appropriate. Wienever the court shal
deternmine that a violation of this section has occurred, the court may
inpose a civil penalty of not nore than one thousand dollars for each
violation. EFach day a violation of this sectionis continued and each
food service establishnment charged a fee in violation of this section
shall constitute a separate violation. In connection wth any such
proposed application the attorney general is authorized to take proof
and make a determnation of the relevant facts and to issue subpoenas in
accordance with the civil practice |aw and rul es.
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4. This section shall supersede and preenpt all rules, regulations,
codes, statutes, or ordinances of all cities, counties, nunicipalities,
and | ocal agencies regarding third-party food delivery service fees
until expiration of this section.

8 2. This act shall take effect inmmedi ately, and shall expire and be
deened repeal ed ninety days after the end of the state di saster energen-
cy declared pursuant to executive order nunber 202 and any further
anendnments or nodifications, and as may be further extended pursuant to
section 28 of the executive |law, and provided, further, that the attor-
ney general shall notify the legislative bill drafting conm ssion upon
the occurrence of the expiration of the state disaster enmergency
declared by executive order nunber 202 and any further anmendnents or
nmodi fi cations, and as may be further extended pursuant to section 28 of
the executive law, in order that the comm ssion nmay nmintain an accurate
and tinmely effective data base of the official text of the laws of the
state of New York in furtherance of effectuating the provisions of
section 44 of the legislative |aw and section 70-b of the public offi-
cers | aw.




