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STATE OF NEW YORK

4087

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

February 1, 2021

Introduced by M of A ENGEBRIGHT -- read once and referred to the
Commi ttee on Environnental Conservation

AN ACT to anend the environnental conservation law, in relation to envi-
ronnental benefit projects in lieu of civil penalties

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The environnmental conservation law is anmended by adding a
new section 71-0520 to read as foll ows:
8 71-0520. Environnental benefit projects in lieu of civil penalties.

1. For purposes of this section, the following terns shall have the
foll ow nhg nmeani ngs:
a. "Econonic benefit of nonconpliance" shall nean that portion of the

civil penalty which includes the econonic gain to the respondent result-
ing fromits failure to conmply with the applicable standards, cal cul ated
fromthe first day of violation and includes the present value of
avoided capital and operation costs and permanently avoided costs which
woul d have been expended if conpliance had occurred when required.

b. "Environnental benefit project" or "project" shall nmean a project
in lieu of full paynment of civil penalties undertaken by a violator that
is intended to conpensate for a violation or contravention of applicable
st andar ds.

C. "Gavity conponent" shall nean that portion of the civil penalty
which reflects the seriousness of a violation, calculated on the basis
of the potential and actual harm caused by the violation, and the value
of the natural resource damages, if the violator is not repairing the
har m

2. The conmi ssioner shall not enter into any agreenent or adninistra-
tive order which provides for a partial settlenent of conditions in the
form of any environnental benefit project in lieu of the paynent of
civil penalties unless all of the following conditions are net:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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a. The respondent does not have a record of significant or repeated
nonconpl i ance or recalcitrance;

b. The violation was not committed intentionally, knowingly or reck-
lessly, or with any of the culpable nental states defined in section
15. 05 of the penal |aw

c. The violation did not result in a threat to public health or cause
grave or serious environnental harm

d. The respondent shall, in good faith, undertake all necessary steps
to pronptly correct the violation;

e. Projects shall be initiated in addition to all requlatory conpli -
ance obligations and shall be designed to provide an environnental bene-
fit beyond the benefits of full conpliance;

f. Projects cannot be activities otherwise required by law or already
obt ai nabl e under the departnment's authority;

g. Al violations shall be corrected to ensure conpliance with appli -
cabl e environnental |aw and regul ations, and respondents shall not be
given additional tinme to correct violations in order to conplete a
proj ect ;

h. Projects shall not be neasures which the respondent would have
undertaken anyway within the next five years:;

i. Projects shall be designed to provide a discernible benefit to the
environnent rather than to the respondent;

j. To ensure that the deterrent effect of a settlement is achieved,
settlenments involving a project shall include a payable penalty conpo-
nent ;

k. The project is within the capability of the departnent to review
and nmonitor, and shall vyield benefits significant enough to justify
departnent oversight: and

. A project can neither be used to cover adninistrative costs of the
departnment nor as a revenue generating nechanismfor the departnent.

3. Environnental benefit projects shall neet the following criteria:

a. The project shall, to the extent practicable, be |located within the
county where the violation occurred, within twenty-five linear mles of
site of the violation;

b. An environnental restoration project shall go beyond repairing the
danmage caused by the violation to enhance the condition of the ecosystem
or geographic area adversely affected;

c. A pollution prevention project shall substantially reduce or
prevent the generation or release of pollutants t hr ough source
reducti on;

d. A risk reduction project shall develop and inplenent risk manage-
nment or accident prevention/energency planning progranms which provide
protection in excess of industry standards and existing or future requ-
latory requirenents; and

e. An environnmental education project shall, to the extent practica-
ble, be directed toward understanding the nature of the industry which
has caused the violation., howthe violation inpacted the comunity and
ways in which the conmunity can becone nore vigilant in nonitoring envi-
ronmental insults and violations.

4. An environnental benefit project shall not include the follow ng:

a. A contribution to environnental research at a college or universi-
ty:

b. A project, though beneficial to the inpacted local governnment.
unrelated to environnental protection;

C. Studies or assessnents wthout a commtnent to inplenent the
results:;
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d. Performance of projects by a third party unless such party is
required to inplenent the project specified in the settlenent docunent;
or

e. Public education projects.

5. Settlenents which contain a project shall contain:

a. a payvable penalty conponent which fully recovers the econom ¢ bene-
fit of nonconpliance to the respondent;

b. a payable portion of the gravity conponent of the penalty; and

C. a witten statenent signed by the respondent which confirns that
the respondent will not deduct the cost of the project from its taxes.
If the settlenent does not include such a statenent, the gravity conpo-
nent of the penalty nust be adjusted to reflect the tax benefit.

6. Al projects factored into penalty calculations shall be perforned
pursuant to legally enforceable conpliance schedul es which:

a. accurately and conpletely describe the project, detail the actions

to be perfornmed, and provide reliable and objective neans to verify that
the conpliance schedul ed has been adhered to;

b. have enforceable nilestone inplenentation schedul es; and

c. oblige the respondent to subnit periodic reports to the departnent
describing conpliance with the terns of the project.

7. Al projects shall be subject to the follow ng notice and approval
conditions:

a. notice of the proposed settlenent or order, including a description
of the project and the payable penalties, shall be published in the
environnmental notice bulletin and at [|east one newspaper inh genera
circulation in the area where the violations occurred, at least forty-
five days before the settlenent or order is executed;

b. the attorney general shall review and approve the settlenent or
adnini strative order; and

c. whenever the respondents publicize the project or project results,

the respondent shall acknow edge that the project was perforned as part

of the resolution of an enforcenent action brought by the departnent.
8§ 2. This act shall take effect inmmediately.




