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STATE OF NEW YORK

3474

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

January 26, 2021

Introduced by M of A KIM-- read once and referred to the Committee on
Ways and Means

AN ACT to anend the tax law, in relation to franchise tax on banking
cor porations

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The tax law is anended by adding a new article 32 to read
as foll ows:
ARTICLE 32
FRANCHI SE TAX ON BANKI NG CORPORATI ONS
Section 1450. General definitions.

1451. | nposition of tax.
1452. Banki ng corporation defined; exenpt corporations.
1453. Comput ati ons of entire net incone.

1453-A. Conputation of alternative entire net incone.

1454, Al | ocati on.

1455, Conmput ati on of tax.

1455-A. Tax surcharge.

1455-B. Tenporary netropolitan transportation busi ness t ax
surcharge on banks.

1456. Credits.

1460. Decl arations of estinmated tax.

1461. Paynents of estinmated tax.

1462. Ret urns.

1463. Paynent of tax.

1466. Deposit and di sposition of revenue.
1467. Secrecy required of officials; penalty for violation.
1468. Procedural provisions.

8 1450. Ceneral definitions. As used in this article:
(a) The word "taxpayer" neans a corporation or association subject to
a tax inposed by this article.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
LBDO5670-01-1
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(b) The phrase "taxable year" neans the taxpayer's taxable vyear for
federal incone tax purposes, or the part thereof during which the
taxpayer is subject to the tax inposed by this article.

(c) The term"international banking facility" shall nean an interna-
tional banking facility located in New York state and shall have the
sane  neaning as is set forth in the New York state banking | aw or requ-
lations of the New York state departnent of financial services or as is
set forth inthe laws of the United States or requlations of the board
of governors of the federal reserve system

(d) The term "subsidiary" nmeans a corporation or association of which
over fifty percent of the nunber of shares of stock entitling the hold-
ers thereof to vote for the election of directors or trustees is owned
by the taxpayer.

(e) The term "subsidiary capital" neans investnments in the stock of
subsidiaries and any indebtedness from subsidiaries., exclusive of
accounts receivable acquired in the ordinary course of trade or business
for services rendered or for sales of property held prinmarily for sale
to custoners, whether or not evidenced by witten instrunent, on which
interest is not clained and deducted by the subsidiary for purposes of
taxation under this article, article nine-A or thirty-three of this
chapter, provided., however, there shall be deducted from subsidiary
capital any liabilities payable by their terns on demand or wthin one
yvear from the date incurred, other than | oans or advances outstandi ng
for nore than a year as of any date during the year covered by the
return, which are attributable to subsidiary capital

(f) The terns "New York S corporation", "New York S year", "New York S
election", "New York C corporation", "New York C vyear", "ternination
vear", "S short vyear", "C short year", and "New York S ternination vear"

shall have the sanme neaning as those terns have under subdivision one-A
of section two hundred eight of this chapter. except that references in
such subdivision to article nine-A of this chapter shall be read as
references to this article.

(g) The term"QSSS" neans a corporation which is a qualified subchap-
ter S subsidiary as defined in subparagraph (B) of paragraph three of
subsection (b) of section thirteen hundred sixty-one of the interna
revenue code. The term "exenpt QSSS" neans a QSSS exenpt fromtax under
this article as provided in subsection (0) of section fourteen hundred
fifty-three of this article, or a QSSS described in clause (i) of
subpar agr aph B) of paragraph two of subsection (0) of section fourteen
hundred fifty-three, wherein the parent corporation of the QSSS is
subject to tax under this article, and the assets, liabilities, incone
and deductions of the QSSS are treated as the assets, liabilities,
incone and deductions of the parent corporation. Were a Q8SS is an
exenpt QSSS, then for all purposes under this article:

(1) the assets, liabilities, incone, deductions., property, payroll
receipts, capital, credits, and all other tax attributes and el enents of
econonmic activity of the QSSS shall be deened to be those of the parent

corporation,
(2) the stocks, bonds and other securities issued by, and any indebt-

edness from the QSSS shall not be subsidiary capital of the parent
cor poration,
(3) transactions between the parent corporation and the QSSS., includ-

ing the paynment of interest and dividends, shall not be taken into
account, and
(4) general executive officers of the QSSS shall be deened to be

general executive officers of the parent corporation.
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(h) The term "financial holding conpany" nmeans a corporation that,
pursuant to subsection (I) of section 4 of the federal bank holding
conpany act of nineteen hundred fifty-six, as anmended, has filed with
the federal reserve board a witten declaration that the corporation
elects to be a financial holding conpany and whose el ection has not been
found to be ineffective by the federal reserve board.

8 1451. Inposition of tax. (a) For the privilege of exercising its
franchi se or doing business in this state in a corporate or organized
capacity, a tax, conputed under section fourteen hundred fifty-five of
this article, is hereby annually inposed on every banking corporation
for each of its taxable years, or any part thereof, beginning on or
after January first, nineteen hundred seventy-three.

(b) In the case of a taxpayer whose taxable vyear is other than a
calendar year, there is hereby inposed a tax for the privilege of exer-
cising its franchise or doing business in this state in a corporate or
organized capacity for the period beginning January first, nineteen
hundred seventy-three and extending through the subsequent part of its
first such taxable vyear ending after such date. Such tax shall be
conput ed under section fourteen hundred fifty-five of this article on
the basis of such taxpayer's entire net incone, or other applicable
basis as the case may be., for such period and shall be paid wth a
return which shall be separately filed with the tax conmmi ssion not |ater
than the fifteenth day of the third nonth succeeding the close of such
period. The requirenents of sections fourteen hundred sixty and fourteen
hundred sixty-one of this article, relating to declarations and paynents
of estimated tax, except subsection (a) of section fourteen hundred
sixty-one of this article, shall not be applicable to the tax inposed by
this subsection.

(c)(1) A banking corporation is doing business in this state in a
corporate or organized capacity if (i) it has issued credit cards to one
thousand or nore custoners who have a mailing address within this state
as of the last day of its taxable year, (ii) it has nerchant custoner
contracts with nerchants and the total nunber of locations covered by
those contracts equals one thousand or nore locations in this state to
whom t he banking corporation remtted paynents for credit card trans-
actions during the taxable year, (iii) it has receipts of one mllion
dollars or nore in the taxable year fromits custoners who have been
issued credit cards by the banking corporation and have a mailing
address within this state, (iv) it has receipts of one mllion dollars
or nore arising fromnerchant custoner contracts with nmerchants relating
to locations in this state, or (v) the sumof the nunber of custoners
described in subparagraph (i) of this paragraph plus the nunber of
locations covered by its contracts described in subparagraph (ii) of
this paragraph equals one thousand or nore, or the amount of its
receipts described in subparagraphs (iii) and (iv) of this paragraph
equals one mllion dollars or nore. For purposes of this paragraph
receipts fromprocessing credit card transactions for nerchants include
ner chant di scount fees received by the banking corporation.

(2) As used in this subsection, the term"credit card" includes bank,
credit, travel and entertai nnent cards.

8 1452. Banking corporation defined; exenpt corporations. (a) For the
pur pose of this article, a banking corporation neans:

(1) Every corporation or association organized under the laws of this
state which is authorized to do a banking business, or which is doing a

banki ng busi ness;
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(2) every corporation or association organized under the laws of any
other state or country which is doing a banking business;

(3) every national banking association organized under the authority
of the United States which is doing a banking business;

(4) every federal savings bank which is doing a banking business;

(5) every federal savings and | oan association which is doing a bank-
ing business;

6 a roduction credit association organized under the federal farm
credit act of nineteen hundred thirty-three, which is doing a banking
business and all of whose stock held by the federal production credit
corporation has been retired;

(7) every other corporation or association organi zed under the author-
ity of the United States which is doing a banking business;

(8) the nortgage facilities corporation created by chapter five
hundred sixty-four of the laws of nineteen hundred fifty-six;

(9) any corporation sixty-five percent or nore of whose voting stock
is owmed or controlled, directly or indirectly, by a corporation or
corporations subject to article three-A of the banking law, or regis-
tered under the federal bank hol ding conpany act of nineteen hundred
fifty-six, as anmended. or registered as a savings and | oan hol ding
conpany (but excluding a diversified savings and loan holding conpany)
under the federal national housing act, as anended. or by a corporation
or corporations described in any of the foregoing paragraphs of this
subsection, provided the corporation whose voting stock is so owned or
controlled is principally engaged in a business, regardless of where
conducted, which (i) mght be lawfully conducted by a corporation
subject to article three of the banking law or by a national banking
association, or (ii) is so closely related to banking or managi ng or
controlling banks as to be a proper incident thereto, as set forth in

aragraph eight of subsection (c) or subparagraph (F) of paragraph four
of subsection (k) of section four of the federal bank holding conpany
act of nineteen hundred fifty-six, as anended. or (iii) holds and
manages investnent assets, including but not limted to bonds, notes,
debentures and other obligations for the paynent of npney, stocks., part-
nership interests or other equity interests, and other investnent secu-
rities and which is not a business described in subparagraph (i) or (ii)
of this paragraph; and provided, further, that in no event shall a
corporation principally engaged in a business described in section one
hundred eighty-three or one hundred eighty-four, or section one hundred
eighty-six as it was in effect on Decenber thirty-first, nineteen
hundred ninety-nine, of this chapter be subject to the tax inposed under
this article if any of its business receipts from such principally
engaged in business are fromother than a corporation (A which owns or
controls, directly or indirectly, sixty-five percent or nore of its
voting stock, or (B) sixty-five percent or npbre of whose voting stock is
owned or controlled, directly or indirectly, by the corporation engaged
in such business, or (C) sixty-five percent or nmore of whose voting
stock is owned or controlled, directly or indirectly, by the sane inter-
est .

(b) Banking business defined. The words "banking business" as used in
this section nean such business as a corporation or association my be
created to do under article three, three-B, five, five-A five-C six or
ten of the banking law or any business which a corporation or associ-
ation is authorized by such article to do. However, with respect to a

nati onal banking association organi zed under the authority of the United
States, a federal savings bank, a federal savings and | oan association
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or a production credit association, the words "banking business" as used
in this section nean such business as a national banking association

federal savings bank, federal savings and |oan association or production
credit association, respectively, nmay be created to do or is authorized
to do under the laws of the United States or this state. The words
"banki ng business" as used in this section shall also nean such business
as any corporation or association organized under the authority of the
United States or organized under the |laws of any other state or country
has authority to do which is substantially sinmlar to the business which
a corporation or association may be created to do under article three

three-B, five, five-A five-C six or ten of the banking law or any
business which a corporation or association is authorized by such arti-
cle to do.

(c) Exenpt corporations. A trust conpany all of whose capital stock is
owned by twenty or npre savings banks organi zed under New York | aw shal
be exenpt fromthe tax under this article.

(d) Corporations taxable under article nine-A. Notwi thstanding the
provisions of this article, all corporations of classes now or hereto-
fore taxable under article nine-A of this chapter shall continue to be
taxable under such article nine-A except: (1) corporations organi zed
under article five-A of the banking law, (2) corporations subject to
article three-A of the banking law, or registered under the federal bank
hol di ng conpany act of nineteen hundred fifty-six, as anended. or regis-
tered as a savings and | oan hol di hg conpan but excluding a diversified
savings and loan holding conpany) under the federal national housing
act, as anended., which nmake a conbined return under the provisions of
subsection (f) of section fourteen hundred sixty-two of this article;
(3) banking corporations described in paragraph nine of subsection (a)
of this section; (4) any captive REIT or captive RICthat is required to
be included in a conbined return under the provisions of subsection (f)
of section fourteen hundred sixty-two of this article; and (5) any over-
capitalized captive insurance conpany required to be included in a
conmbi ned return under subsection (f) of section fourteen hundred sixty-
two of this article. Provided, however, that a corporation described in
paragraph three of this subsection which was subject to the tax inposed
by article nine-A of this chapter for its taxable vyear ending during
nineteen hundred eighty-four nay. on or before the due date for filing
its return (determined with regard to extensions) for its taxable year
ending during nineteen hundred eighty-five, nake a one tine election to
continue to be taxable under such article nine-A. Such election shal
continue to be in effect until revoked by the taxpayer. In no event
shall such election or revocation be for a part of a taxable year.

(e) Corporations taxable under article thirty-three. Except for corpo-
rations described in subsection (1) of section fourteen hundred fifty-
three of this article, corporations liable to tax under article thirty-
three of this chapter shall not be subject to tax under this article.

(f) For exenption fromtax of a qualified subchapter S subsidiary. see
subsection (o) of section fourteen hundred fifty-three of this article.

(g) A banking corporation organized under the laws of a country, or
any political subdivision thereof, other than the United States shal
not be deened to be doing business in this state under this article if
its activities in this state are limted solely to (1) investing or
trading in stocks and securities for its own account within the neaning
of clause (ii) of subparagraph (A) of paragraph (2) of subsection (b) of
section eight hundred sixty-four of the internal revenue code or (2)
investing or trading in combdities for its own account within the nean-




O©CoOoO~NOUP~WNE

A. 3474 6

ing of clause (ii) of subparagraph (B) of paragraph (2) of subsection
(b) of section eight hundred sixty-four of the internal revenue code or
(3) any conbination of activities described in paragraphs one and two of
this subsection.

(h) Transitional provisions relating to the enactnent and inpl enenta-
tion of the federal Gammleach-Bliley act. (1) Notw thstanding anything
to the contrary contained in this section other than subsection (n) of
this section, a corporation that was in existence before January first,
two thousand and was subject to tax under such article nine-A of this
chapter for its |last taxable year beginning before January first, two
thousand, shall continue to be taxable under such article nine-A for al
taxabl e years beginning on or after January first, tw thousand and
before January first, tw thousand one. The preceding sentence shall not
apply to any taxable year during which such corporation is a banking
corporation described in paragraphs one through eight of subsection a
of this section. Notwithstanding anything to the contrary contained in
this section other than subsection (n) of this section, a banking corpo-
ration that was in existence before January first, two thousand and was
subject to tax wunder this article for its [ast taxable year beginning
before January first, tw thousand., shall continue to be taxable under
this article for all taxable years beginning on or after January first,
two thousand and before January first, two thousand one. Provided,
however, that nothing in this subsection shall prohibit a corporation
that elected pursuant to subsection (d) of this section to be taxable
under article nine-A of this chapter fromrevoking that election in
accordance with such subsection (d).

For purposes of this paragraph. a corporation shall be considered to
be subject to tax under article nine-A of this chapter for a taxable
vear if such corporation was not a taxpayer but was properly included in
a conbined report filed pursuant to section two hundred eleven of this
chapter for such taxable year and a corporation shall be considered to
be subject to tax under this article for a taxable year if such corpo-
ration was not a taxpayer but was properly included in a conbined return
filed pursuant to subsection (f) or (g) of section fourteen hundred
sixty-two of this article for such taxable year. A corporation that was
in existence before January first, two thousand but first becones a
taxpayer in a taxable year beginning on or after January first, two
thousand and before January first, two thousand one, shall be considered
for purposes of this paragraph to have been subject to tax under article
nine-A of this chapter for its last taxable year begi nning before Janu-
ary first, two thousand if such corporation would have been subject to
tax under such article for such taxable year if it had been a taxpayer
during such taxable year. A corporation that was in existence before
January first, tw thousand but first becones a taxpayer in a taxable
year beginning on or after January first, two thousand and before Janu-
ary first, tw thousand one, shall be considered for purposes of this
paragraph to have been subject to tax under this article for its |ast
taxabl e year begi nning before January first, tw thousand if such corpo-
ration would have been subject to tax under this article for such taxa-
ble year if it had been a taxpayer during such taxable year

(2) Notwithstanding anything to the contrary contained in this section
other than subsection (n) of this section, a corporation fornmed on or
after January first, two thousand and before January first, two thousand
one nmry elect to be subject to tax under this article or under article
nine-A of this chapter for its first taxable year beginning on or after

January first, tw thousand and before January first, two thousand one
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in which either (i) sixty-five percent or nore of its voting stock is
owmed or controlled, directly or indirectly by a financial holding
conpany, provided the corporation whose voting stock is so owned or
controlled is principally engaged in activities that are described in
section 4(k)(4) or 4(k)(5) of the federal bank holding conpany act of
nineteen hundred fifty-six, as anended and the reqgul ati ons pronul gated
pursuant to the authority of such section, or (ii) it is a financial
subsidiary. An election under this paragraph may not be nade by a corpo-
ration described in paragraphs one through eight of subsection (a) of
this section or in subsection (e) of this section. In addition, an
el ection under this paragraph may not be nade by a corporation that is a
party to a reorganization., as defined in subsection (a) of section 368
of the internal revenue code of 1986, as anended., of a corporation
described in paragraph one of this subsection if both corporations were
sixty-five percent or nore owned or controlled, directly or indirectly,
by the sane interests at the tine of the reorganization

An election under this paragraph nust be nade by the taxpayer on or
before the due date for filing its return (determined with regard to
extensions of time for filing) for the applicable taxable year. The
election to be taxed under article nine-A of this chapter shall be nnde
by the taxpayer by filing the report required pursuant to section two
hundred el even of this chapter and the election to be taxed under this
article shall be made by the taxpayer by filing the return required
pursuant to section fourteen hundred sixty-two of this article. Any
election nmade pursuant to this paragraph shall be irrevocable and shal
apply to each subsequent taxable year beginning on or after January
first, two thousand and before January first, two thousand one, provided
that the stock ownership requirenents described in subparagraph (i) of
this paragraph are nmet or such corporation described in subparagraph
(ii) of this paragraph continues as a financial subsidiary.

(3) For purposes of this section, a financial subsidiary neans a
corporation (i) sixty-five percent or nore of whose voting stock is
owmed or controlled, directly or indirectly by a banking corporation
described in paragraph one, two or three of subsection (a) of this
section and (ii) is described in section 5136A(qg) of the revised stat-
utes of the United States or section 46 of the federal deposit insurance
act. For purposes of this article, the term "banking corporation" shal
include a corporation electing to be taxed under this article pursuant
to paragraph two of this subsection for so long as such election shal
be in effect.

(i) Transitional provisions relating to the enactnent and inpl enenta-
tion of the federal G anmleach-Bliley act. (1) Notwi thstandi ng anything
to the contrary contained in this section other than subsection (n) of
this section, a corporation that was in existence before January first,
two thousand one and was subject to tax under article nine-A of this
chapter for its last taxable year beginning before January first, two
thousand one, shall continue to be taxable under article nine-A for al
taxable years beginning on or after January first, two thousand one and
before January first, tw thousand three. The preceding sentence shal
not apply to any taxable year during which such corporation is a banking
corporation described in paragraphs one through eight of subsection (a)
of this section. Notwi thstanding anything to the contrary contained in
this section other than subsection (n) of this section, a banking corpo-
ration that was in existence before January first, two thousand one and
was subject to tax under this article for its last taxable year begin-
ning before January first, two thousand one, shall continue to be taxa-
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ble under this article for all taxable years beginning on or after Janu-
ary first, two thousand one and before January first, twd thousand
three. Provided, however, that nothing in this subsection shall prohibit
a corporation that elected pursuant to subsection (d) of this section to
be taxable under article nine-A of this chapter fromrevoking that
el ection in accordance with such subsection (d).

For purposes of this paragraph, a corporation shall be considered to
be subject to tax wunder article nine-A of this chapter for a taxable
year if such corporation was not a taxpayer but was properly included in
a conbined report filed pursuant to section two hundred eleven of this
chapter for such taxable year and a corporation shall be considered to
be subject to tax under this article for a taxable year if such corpo-
ration was not a taxpayer but was properly included in a conbined return
filed pursuant to subsection (f) or (g) of section fourteen hundred
sixty-two of this article for such taxable year. A corporation that was
in existence before January first, two thousand one but first becones a
taxpayer in a taxable year beginning on or after January first, two
thousand one and before January first, tw thousand three, shall be
consi dered for purposes of this paragraph to have been subject to tax
under article nine-A of this chapter for its |ast taxable year beginning
before January first, two thousand one if such corporation wuld have
been subject to tax under such article for such taxable year if it had
been a taxpayer during such taxable year. A corporation that was in
exi stence before January first, two thousand one but first becomes a
taxpayer in a taxable vyear beginning on or after January first, two
thousand one and before January first, twd thousand three, shall be
considered for purposes of this paragraph to have been subject to tax
under this article for its last taxable year beginning before January
first, two thousand one if such corporation would have been subject to
tax under this article for such taxable year if it had been a taxpayer
during such taxable year

(2) Notwi thstanding anything to the contrary contained in this section
other than subsection (n) of this section, a corporation forned on or
after January first, two thousand one and before January first, two
thousand three may elect to be subject to tax under this article or
under article nine-A of this chapter for its first taxable year bedgin-
ning on or after January first, two thousand one and before January
first, two thousand three in which either (i) sixty-five percent or nore
of its voting stock is owned or controlled., directly or indirectly by a
financial holding conpany, provided the corporation whose voting stock
is so owed or controlled is principally engaged in activities that are
described in section 4(k)(4) or 4(k)(5) of the federal bank hol ding
conpany act of nineteen hundred fifty-six, as anended and the regu-
lations pronmulgated pursuant to the authority of such section, or (ii)
it is a financial subsidiary.

An el ection under this paragraph may not be nmade by a corporation
described in paragraphs one through eight of subsection (a) of this
section or in subsection (e) of this section. In addition, an election
under this paragraph nmay not be nade by a corporation that is a party to
a reorganization, as defined in subsection (a) of section 368 of the
internal revenue code of 1986, as anended. of a corporation described in
paragraph one of this subsection if both corporations were sixty-five
percent or nore owned or controlled, directly or indirectly, by the same
interests at the tine of the reorganization. An election under this
paragraph nust be nmade by the taxpayer on or before the due date for
filing its return (determined wth regard to extensions of tine for
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filing) for the applicable taxable year. The election to be taxed under
article nine-A of this chapter shall be nade by the taxpayer by filing
the report required pursuant to section two hundred eleven of this chap-
ter and the election to be taxed under this article shall be made by the
taxpayer by filing the return required pursuant to section fourteen
hundred sixty-two of this article. Any election nade pursuant to this
paragraph shall be irrevocable and shall apply to each subsequent taxa-
ble year beginning on or after January first, two thousand one and
before January first, two thousand three, provided that the stock owner-
ship requirenents described in subparagraph (i) of this paragraph are
net or such corporation described in subparagraph (ii) of this paragraph
continues as a financial subsidiary.

(3) For purposes of this section, a financial subsidiary neans a
corporation (i) sixty-five percent or nore of whose voting stock is
owned or controlled, directly or indirectly by a banking corporation
described in paragraph one., two or three of subsection (a) of this
section and (ii) is described in section 5136A(g) of the revised stat-
utes of the United States or section 46 of the federal deposit insurance
act. For purposes of this article, the term "banking corporation"” shal
include a corporation electing to be taxed under this article pursuant
to paragraph two of this subsection for so long as such election shal
be in effect.

(j) Transitional provisions relating to the enactnent and inpl enenta-
tion of the federal GanmlLeach-Bliley act. (1) Notw thstandi ng anything
to the contrary contained in this section other than subsection (n) of
this section, a corporation that was in existence before January first,
two thousand three and was subject to tax under article nine-A of this
chapter for its last taxable year beginning before January first, two
thousand three, shall continue to be taxable under such article nine-A
for all taxable years beginning on or after January first, two thousand
three and before January first, two thousand four. The preceding
sentence shall not apply to any taxable year during which such corpo-
ration is a banking corporation described in paragraphs one through
eight of subsection (a) of this section. Notwi thstanding anything to the
contrary contained in this section other than subsection (n) of this
section, a banking corporation that was in existence before January
first, two thousand three and was subject to tax under this article for
its last taxable vyear beginning before January first, two thousand
three, shall continue to be taxable under this article for all taxable
years beginning on or after January first, twd thousand three and before
January first, tw thousand four. Provided, however, that nothing in
this subsection shall prohibit a corporation that elected pursuant to
subsection (d) of this section to be taxable under article nine-A of
this chapter from revoking that election in accordance wth such
subsection (d).

For purposes of this paragraph, a corporation shall be considered to
be subject to tax under article nine-A of this chapter for a taxable
year if such corporation was not a taxpayer but was properly included in
a conbined report filed pursuant to section two hundred eleven of this
chapter for such taxable year and a corporation shall be considered to
be subject to tax under this article for a taxable year if such corpo-
ration was not a taxpayer but was properly included in a conbined return
filed pursuant to subsection (f) or (g) of section fourteen hundred
sixty-two of this article for such taxable year. A corporation that was
in existence before January first, two thousand three but first becones
a taxpayer in a taxable year beginning on or after January first, two
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thousand three and before January first, two thousand four, shall be
considered for purposes of this paragraph to have been subject to tax
under article nine-A of this chapter for its |last taxable year beginning
before January first, two thousand three if such corporation wuld have
been subject to tax under such article for such taxable year if it had
been a taxpayer during such taxable year. A corporation that was in
exi stence before January first, two thousand three but first beconmes a
taxpayer in a taxable year beginning on or after January first, two
thousand three and before January first, two thousand four, shall be
considered for purposes of this paragraph to have been subject to tax
under this article for its last taxable year beginning before January
first, two thousand three if such corporation would have been subject to
tax under this article for such taxable year if it had been a taxpayer
during such taxable year

(2) Notwi thstanding anything to the contrary contained in this section
other than subsection (n) of this section, a corporation forned on or
after January first, two thousand three and before January first, two
thousand four may elect to be subject to tax under this article or under
article nine-A of this chapter for its first taxable year beginning on
or after January first, two thousand three and before January first, two
thousand four in which either (i) sixty-five percent or nore of its
voting stock is owed or controlled, directly or indirectly by a finan-
cial holding conpany, provided the corporation whose voting stock is so
owned or controlled is principally engaged in activities that are
described in section 4(k)(4) or 4(k)(5) of the federal bank hol ding
conpany act of nineteen hundred fifty-six, as anended and the regu-
lations pronmulgated pursuant to the authority of such section, or (ii)
it is a financial subsidiary.

An el ection under this paragraph may not be nmade by a corporation
described in paragraphs one through eight of subsection (a) of this
section or in subsection (e) of this section. In addition, an election
under this paragraph may not be made by a corporation that is a party to
a reorganization, as defined in subsection (a) of section 368 of the
internal revenue code of 1986, as anended. of a corporation described in
paragraph one of this subsection if both corporations were sixty-five
percent or nore owned or controlled, directly or indirectly, by the same
interests at the tinme of the reorganization. An election under this
paragraph nust be nmade by the taxpayer on or before the due date for
filing its return (determined with regard to extensions of tine for
filing) for the applicable taxable year. The election to be taxed under
article nine-A of this chapter shall be nade by the taxpayer by filing
the report required pursuant to section two hundred eleven of this chap-
ter and the election to be taxed under this article shall be made by the
taxpayer by filing the return required pursuant to section fourteen
hundred sixty-two of this article. Any election nade pursuant to this
par agraph shall be irrevocable and shall apply to each subsequent taxa-
ble year beginning on or after January first, two thousand three and
before January first, two thousand four, provided that the stock owner-
ship requirenents described in subparagraph (i) of this paragraph are
net or such corporation described in subparagraph (ii) of this paragraph
continues as a financial subsidiary.

(3) For purposes of this section, a financial subsidiary neans a
corporation (i) sixty-five percent or nore of whose voting stock is
owned or controlled, directly or indirectly by a banking corporation
described in paragraph one, two or three of subsection (a) of this
section and (ii) is described in section 5136A(g) of the revised stat-
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utes of the United States or section 46 of the federal deposit insurance
act. For purposes of this article, the term "banking corporation"” shal
include a corporation electing to be taxed under this article pursuant
to paragraph two of this subsection for so long as such election shal
be in effect.

(k) Transitional provisions relating to the enactnment and inpl enenta-
tion of the federal Gammleach-Bliley act. (1) Notw thstanding anything
to the contrary contained in this section other than subsection (n) of
this section, a corporation that was in existence before January first,
two thousand four and was subject to tax under article nine-A of this
chapter for its last taxable year beginning before January first, two
thousand four, shall continue to be taxable under such article nine-A
for all taxable years beginning on or after January first, two thousand
four and before January first, two thousand six. The precedi ng sentence
shall not apply to any taxable year during which such corporation is a
banking corporation described in paragraphs one through eight of
subsection (a) of this section. Notw thstanding anything to the contrary
contained in this section other than subsection (n) of this section, a
banking corporation that was in existence before January first, two
thousand four and was subject to tax under this article for its |ast
taxable vyear beginning before January first., two thousand four, shal
continue to be taxable under this article for all taxable years bedgin-
ning on or after January first, two thousand four and before January
first, two thousand six. Provided, however, that nothing in this
subsection shall prohibit a corporation that elected pursuant to
subsection (d) of this section to be taxable under article nine-A of
this chapter from revoking that election in accordance wth such
subsection (d).

For purposes of this paragraph. a corporation shall be considered to
be subject to tax under article nine-A of this chapter for a taxable
year if such corporation was not a taxpayer but was properly included in
a conbined report filed pursuant to section two hundred eleven of this
chapter for such taxable year and a corporation shall be considered to
be subject to tax under this article for a taxable year if such corpo-
ration was not a taxpayer but was properly included in a conbined return
filed pursuant to subsection (f) or (g) of section fourteen hundred
sixty-two of this article for such taxable year. A corporation that was
in existence before January first, two thousand four but first becones a
taxpayer in a taxable year beginning on or after January first, two
thousand four and before January first, two thousand six, shall be
considered for purposes of this paragraph to have been subject to tax
under article nine-A of this chapter for its |last taxable year beginning
before January first, tw thousand four, if such corporation would have
been subject to tax under such article for such taxable year if it had
been a taxpayer during such taxable year. A corporation that was in
existence before January first, two thousand four, but first becones a
taxpayer in a taxable year beginning on or after January first, two
thousand four and before January first, tw thousand six, shall be
consi dered for purposes of this paragraph to have been subject to tax
under this article for its |last taxable year beginning before January
first, two thousand four if such corporation would have been subject to
tax under this article for such taxable year if it had been a taxpayer
during such taxable year

(2) Notwi thstanding anything to the contrary contained in this section
ot her than subsection (n) of this section, a corporation fornmed on or
after January first, two thousand four and before January first, two
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thousand six nay elect to be subject to tax under this article or under
article nine-A of this chapter for its first taxable year beginning on
or after January first, two thousand four and before January first, two
thousand six in which either (i) sixty-five percent or nore of its
voting stock is owned or controlled, directly or indirectly by a finan-
cial holding conpany, provided the corporation whose voting stock is so
owned or controlled is principally engaged in activities that are
described in section 4(k)(4) or 4(k)(5) of the federal bank hol di ng
conpany act of nineteen hundred fifty-six, as anended and the regu-
lations pronulgated pursuant to the authority of such section, or (ii)
it is a financial subsidiary.

An el ection under this paragraph may not be nmade by a corporation
described in paragraphs one through eight of subsection (a) of this
section or in subsection (e) of this section. In addition, an election
under this paragraph may not be nade by a corporation that is a party to
a reorganization, as defined in subsection (a) of section three hundred
sixty-eight of the internal revenue code of nineteen eighty-six, as
anended, of a corporation described in paragraph one of this subsection
if both corporations were sixty-five percent or nore owned or
controlled, directly or indirectly, by the sane interests at the tine of
the reorgani zation. An election under this paragraph nust be made by the
taxpayer on or before the due date for filing its return (determ ned
with regard to extensions of tinme for filing) for the applicable taxable
year. The election to be taxed under article nine-A of this chapter
shall be nmade by the taxpayer by filing the report required pursuant to
section two hundred eleven of this chapter and the election to be taxed
under this article shall be made by the taxpayer by filing the return
required pursuant to section fourteen hundred sixty-two of this article.
Any election nmade pursuant to this paragraph shall be irrevocable and
shall apply to each subsequent taxable year beginning on or after Janu-
ary first, two thousand four and before January first, two thousand six,
provided that the stock ownership requirenents described in subparagraph
(i) of this paragraph are net or such corporation described in subpara-
graph (ii) of this paragraph continues as a financial subsidiary.

(3) For purposes of this section, a financial subsidiary neans a
corporation (i) sixty-five percent or nore of whose voting stock is
owmned or controlled, directly or indirectly by a banking corporation
described in paragraph one, two or three of subsection (a) of this
section and (ii) is described in section 5136A(g) of the revised stat-
utes of the United States or section forty-six of the federal deposit
insurance act. For purposes of this article, the term "banking corpo-
ration" shall include a corporation electing to be taxed under this
article pursuant to paragraph two of this subsection for so long as such
election shall be in effect.

(1) Transitional provisions relating to the enactnent and inpl enenta-
tion of the federal Gammleach-Bliley act. (1) Notw thstandi ng anything
to the contrary contained in this section other than subsection (n) of
this section, a corporation that was in existence before January first,
two thousand six and was subject to tax under article nine-A of this
chapter for its |last taxable year beqginning before January first, two
thousand six, shall continue to be taxable under article nine-A for al
taxable years beginning on or after January first, two thousand six and
before January first, tw thousand eight. The preceding sentence shal
not apply to any taxable year during which such corporation is a banking
corporation described in paragraphs one through eight of subsection (a
of this section. Notw thstanding anything to the contrary contained in
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this section other than subsection (n) of this section, a banking corpo-
ration that was in existence before January first, two thousand six and
was subject to tax under this article for its |last taxable year begin-
ning before January first, two thousand six, shall continue to be taxa-
ble under this article for all taxable years beginning on or after Janu-
ary first, two thousand six and before January first, two thousand
eight. Provided., however, that nothing in this subsection shall prohibit
a corporation that elected pursuant to subsection (d) of this section to
be taxable wunder article nine-A of this chapter fromrevoking that
election in accordance with such subsection (d).

For purposes of this paragraph. a corporation shall be considered to
be subject to tax under article nine-A of this chapter for a taxable
yvear if such corporation was not a taxpayer but was properly included in
a conbined report filed pursuant to section two hundred eleven of this
chapter for such taxable year and a corporation shall be considered to
be subject to tax under this article for a taxable year if such corpo-
ration was not a taxpayer but was properly included in a conbined return
filed pursuant to subsection (f) or (g) of section fourteen hundred
sixty-two of this article for such taxable year. A corporation that was
in existence before January first, two thousand six but first becones a
taxpayer in a taxable year beginning on or after January first, two
thousand six and before January first, tw thousand eight, shall be
consi dered for purposes of this paragraph to have been subject to tax
under article nine-A of this chapter for its |last taxable year beginning
before January first, two thousand six if such corporation would have
been subject to tax under such article for such taxable year if it had
been a taxpayer during such taxable yvear. A corporation that was in
exi stence before January first, two thousand six but first becones a
taxpayer in a taxable vyear beginning on or after January first, two
thousand six and before January first, twd thousand eight. shall be
considered for purposes of this paragraph to have been subject to tax
under this article for its last taxable year beginning before January
first, two thousand six if such corporation would have been subject to
tax under this article for such taxable vear if it had been a taxpayer
during such taxable year

(2) Notwi thstanding anything to the contrary contained in this section
other than subsection (n) of this section, a corporation forned on or
after January first, two thousand six and before January first, two
thousand eight nmay elect to be subject to tax under this article or
under article nine-A of this chapter for its first taxable year begin-
ning on or after January first, two thousand six and before January
first, two thousand eight in which either (i) sixty-five percent or npre
of its voting stock is owned or controlled, directly or indirectly by a
financial holding conpany, provided the corporation whose voting stock
is so owed or controlled is principally engaged in activities that are
described in section 4(k)(4) or 4(k)(5) of the federal bank hol ding
conpany act of nineteen hundred fifty-six, as anended and the regu-
| ations romul gat ed ursuant to the authority of such section, or (ii
it is a financial subsidiary. An election under this paragraph nmay not
be nmrde by a corporation described in paragraphs one through eight of
subsection (a) of this section or in subsection (e) of this section. 1In
addition, an election under this paragraph may not be made by a corpo-
ration that is a party to a reorgani zation. as defined in subsection (a)
of section 368 of the internal revenue code of 1986, as anended, of a

corporation described in paragraph one of this subsection if both corpo-
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rations were sixty-five percent or nore owned or controlled, directly or
indirectly, by the sane interests at the tinme of the reorganization

An election under this paragraph nust be nade by the taxpayer on or
before the due date for filing its return (determined with regard to
extensions of time for filing) for the applicable taxable year. The
election to be taxed under article nine-A of this chapter shall be nade
by the taxpayer by filing the report required pursuant to section two
hundred eleven of this chapter and the election to be taxed under this
article shall be nmade by the taxpayer by filing the return required
pursuant to section fourteen hundred sixty-two of this article. Any
election made pursuant to this paragraph shall be irrevocable and shal
apply to each subsequent taxable year beginning on or after January
first, two thousand six and before January first, two thousand ei ght,
provided that the stock ownership requirenents described in subparagraph

i) of this paragraph are net or such corporation described in subpara-
raph (ii) of this paragraph continues as a financial subsidiar

(3) For purposes of this section, a financial subsidiary neans a
corporation (i) sixty-five percent or nore of whose voting stock is
owmed or controlled, directly or indirectly by a banking corporation
described in paragraph one, two or three of subsection (a) of this
section and (ii) is described in section 5136A(qg) of the revised stat-
utes of the United States or section 46 of the federal deposit insurance
act. For purposes of this article, the term "banking corporation" shal
include a corporation electing to be taxed under this article pursuant
to paragraph two of this subsection for so long as such election shal
be in effect.

(M Transitional provisions relating to the enactnent and inpl enenta-
tion of the federal Gammleach-Bliley act. (1) Notwithstanding
anything to the contrary contained in this section other than subsection
(n) of this section, a corporation that was in existence before January
first, two thousand twelve and was subject to tax under article nine-A
of this chapter for its last taxable year beginning before January
first, two thousand twelve, shall continue to be taxable under such
article for all taxable years beginning on or after January first, two
thousand twel ve and before January first, two thousand nineteen. The
precedi ng sentence shall not apply to any taxable year during which such
corporation is a banking corporation described in paragraphs one through
eight of subsection (a) of this section. Notw thstanding anything to
the contrary contained in this section other than subsection (n) of this
section, a banking corporation or corporation that was in existence
before January first, two thousand twelve and was subject to tax under
this article for its last taxable year beginning before January first,
two thousand twelve, shall continue to be taxable under this article for
all taxable vyears beginning on or after January first, two thousand
twel ve and before January first, tw thousand nineteen only if the
corporation is a banking corporation as defined in subsection (a) of
this section or the corporation satisfies the requirenents for a corpo-
ration to elect to be taxable under this article. Provided further, that
nothing in this subsection shall prohibit a corporation that elected
pursuant to subsection (d) of this section to be taxable under article
nine-A of this chapter fromrevoking that election in accordance with
such subsection (d).

For purposes of this paragraph. a corporation shall be considered to
be subject to tax under article nine-A of this chapter for a taxable
year if such corporation was not a taxpayer but was properly included in
a conbined report filed pursuant to section two hundred eleven of this
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chapter for such taxable year and a corporation shall be considered to
be subject to tax under this article for a taxable year if such corpo-
ration was not a taxpayer but was properly included in a conbined return
filed pursuant to subsection (f) or (g) of section fourteen hundred
sixty-two of this article for such taxable year. A corporation that was
in existence before January first, two thousand twelve but first becones
a taxpayer in a taxable year beginning on or after January first, two
thousand twelve and before January first, two thousand nineteen, shal
be considered for purposes of this paragraph to have been subject to tax
under article nine-A of this chapter for its |last taxable year beginning
before January first, tw thousand twelve if such corporation wuld have
been subject to tax under such article for such taxable year if it had
been a taxpayer during such taxable year. A corporation that was in
exi stence before January first, two thousand twelve but first becones a
taxpayer in a taxable year beginning on or after January first, two
thousand twelve and before January first, two thousand ni neteen, shal
be considered for purposes of this paragraph to have been subject to tax
under this article for its last taxable year beginning before January
first, two thousand twelve if such corporation would have been subject
to tax under this article for such taxable vear if it had been a taxpay-
er during such taxable year.

(2) Notwi thstanding anything to the contrary contained in this section
ot her than subsection (n) of this section, a corporation fornmed on or
after January first, two thousand twelve and before January first, two
thousand ni neteen may elect to be subject to tax under this article or
under article nine-A of this chapter for its first taxable year bedgin-
ning on or after January first, two thousand twelve and before January
first, two thousand nineteen in which either (i) sixty-five percent or
nore of its voting stock is owned or controlled, directly or indirectly
by a financial holding conpany, provided the corporation whose voting
stock is so owned or controlled is principally engaged in activities
that are described in section 4(k)(4) or 4(k)(5) of the federal bank
hol di ng conpany act of nineteen hundred fifty-six, as anended and the
requlations promulgated pursuant to the authority of such section, or
(ii) it is a financial subsidiary. An election under this paragraph may
not be nmade by a corporation described in paragraphs one through eight
of subsection (a) of this section or in subsection (e) of this section
In addition, an election under this paragraph nmay not be made by a
corporation that is a party to a reorganization, as defined in
subsection a of section 368 of the internal revenue code of 1986, as
anended, of a corporation described in paragraph one of this subsection
i f bot h corporations were sixty-five percent or npre owned or
controlled, directly or indirectly, by the sane interests at the tinme of
the reorgani zation.

An el ection under this paragraph nust be nmade by the taxpayer on or
before the due date for filing its return (determined with regard to
extensions of tinme for filing) for the applicable taxable year. The
election to be taxed under article nine-A of this chapter shall be nade
by the taxpayer by filing the report required pursuant to section two
hundred eleven of this chapter and the election to be taxed under this
article shall be made by the taxpayer by filing the return required
pursuant to section fourteen hundred sixty-two of this article. Any
el ection made pursuant to this paragraph shall be irrevocable and shal
apply to each subsequent taxable year beginning on or after January
first, two thousand twelve and before January first, two thousand nine-
teen., provided that the stock ownership and activities requirenents
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described in subparagraph (i) of this paragraph are net or such corpo-
ration described in subparagraph (ii) of this paragraph continues as a
financial subsidiary.

(3) For purposes of this section, a financial subsidiary neans a
corporation (i) sixty-five percent or nore of whose voting stock is
owned or controlled, directly or indirectly by a banking corporation
described in paragraph one, two or three of subsection (a) of this
section and (ii) is described in section 5136A(g) of the revised stat-
utes of the United States or section 46 of the federal deposit insurance
act. For purposes of this article, the term "banking corporation" shal
include a corporation electing to be taxed under this article pursuant
to paragraph two of this subsection for so long as such election shal
be in effect.

(4) The provisions of this subsection shall not apply to a captive
REIT, a captive RIC or an overcapitalized captive insurance conpany.

(n) (1) Notwi thstanding anything in this article to the contrary, if
any of the conditions described in paragraph three of this subsection
apply to a corporation that has nade either the election to be taxable
under article nine-A of this chapter pursuant to the G ammleach-Bliley
transitional provisions in this section, or the election pursuant to
subsection (d) of this section to continue to be taxable under article
nine-A of this chapter (hereinafter the "electing corporation"), then
such corporation shall be deened to have revoked the election as of the
first day of the taxable year in which such condition applied.

(2) Notwithstanding anything in this article to the contrary, if any
of the conditions described in paragraph three of this subsection apply
to a corporation required to be taxable under article nine-A of this
chapter pursuant to the G ammleach-Bliley transitional provisions in
this section (hereinafter the "grandfathered corporation"), such corpo-
ration, if it is otherw se described in subsection (a) of this section
shall be taxable under this article as of the first day of the taxable
year in which such condition applied.

(3) The provisions of paragraph one and paragraph two of this
subsection shall apply if any of the followi ng conditions exist or occur
with respect to the electing corporation or the grandfathered corpo-
ration in a taxable year (including any short taxable year) beginning on
or after January first, two thousand seven:

(A) the corporation ceases to be a taxpayer under article nine-A of
this chapter;

(B) the corporation becones subject to the fixed dollar mnmninmum tax
under paragraph (d) of subdivision one of section two hundred ten of
this chapter:;

(C) the corporation has no wages or receipts allocable to New York
state pursuant to subdivision three of section two hundred ten of this
chapter, or is otherwi se inactive; provided that this subparagraph shal
not apply to a corporation which is engaged in the active conduct of a
trade or business, or substantially all of the assets of which are stock
and securities of corporations which are directly or indirectly
controlled by it and are engaged in the active conduct of a trade or
busi ness:;

(D) sixty-five percent or nore of the voting stock of the corporation
becones owned or controlled directly by a corporation that acquired the
stock in a transaction (or series of related transactions) that quali -
fies as a purchase within the neaning of paragraph three of subsection
(h) of section three hundred thirty-eight of the internal revenue code

unl ess the corporation whose stock was acquired and the corporation
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acquiring the stock were, imediately prior to such purchase, nmenbers of
the sane affiliated group (as such termis defined in section fifteen
hundred four of the internal revenue code without regard to the exclu-
sions provided for in subsection (b) of such section); provided that any
acquisition that was conpleted on or before January third, two thousand
seven shall be treated for purposes of this subparagraph as an acquisi -
tion made before January first, two thousand seven; or

(E) the corporation., in a transaction or series of related trans-
actions, acquires assets, whether by contribution, purchase, or other-
wi se, having an average value (deternined in accordance with subdivision
two of section two hundred ten of this chapter), or, if greater, a tota
tax basis, in excess of forty percent of the average value, or, if
greater, the total tax basis, of all the assets of the corporation i me-
diately prior to such acquisition and as a result of such acquisition
the corporation is principally engaged in a business that is different
fromthe business imediately prior to such acquisition, provided that
such different business is described in subparagraph (i), (ii) or (iii)
of paragraph nine of subsection (a) of this section

8 1453. Conputations of entire net incone. (a) Entire net incone neans
total net incone fromall sources which shall be the sanme as the entire
taxable incone (but not alternative nmininumtaxable incone).

(1) which the taxpayer is required to report to the United States
treasury departnent, or

(2) which the taxpayer, in the case of a corporation which is exenpt
from federal inconme tax (other than the tax on unrel ated business taxa-
bl e incone inposed under section 511 of the internal revenue code) but
is subject to tax under this article, would have been required to report
to the United States treasury departnent but for such exenption, or

(3) which, in the case of a corporation organized under the |laws of a
country other than the United States, is effectively connected with the
conduct of a trade or business within the United States as determ ned
under section 882 of the internal revenue code subject to the nodifica-
tions and adjustnents hereinafter provided, or

(4) which the taxpayver would have been required to report to the
United States treasury departnent if it had not nade the el ection under
subchapter s of chapter one of the internal revenue code.

(b) Entire net inconme shall be conputed wi thout the deduction or
excl usi on of:

(1) (A) in the case of a corporation organized under the laws of a
country other than the United States, (i) any part of any incone from
dividends or interest on any kind of stock, securities or indebtedness,
but only if such incone is treated as effectively connected with the
conduct of a trade or business in the United States pursuant to section
eight hundred sixty-four of the internal revenue code, (ii) any incone
exenpt fromfederal taxable incone under any treaty obligation of the
United States, but only if such incone would be treated as effectively
connected in absence of such exenption. provided that such treaty obli-
gation does not preclude the taxation of such incone by a state, or
(iii) any incone which would be treated as effectively connected if such
incone were not excluded fromgross incone pursuant to subsection (a) of
section one hundred three of the internal revenue code; (B) in the case
of any other corporation, any part of any incone fromdividends or
interest on any kind of stock, securities or indebtedness; (C) except
that for purposes of subparagraphs (A) and (B) of this paragraph there

shal |l be excluded any anpbunts treated as dividends pursuant to section
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seventy-eight of the internal revenue code and any anobunts described in
par agraphs el even and twelve of subsection (e) of this section;

(2) taxes on or neasured by incone or profits paid or accrued within
the taxable year to the United States, or any of its possessions or to
any foreign country;

(3) premuns paid for environnental renediation insurance, as defined
in section twenty-three of this chapter, and deducted in determning
federal taxable incone, to the extent of the anpunt of the environnenta
renedi ation insurance credit allowed under such section twenty-three and
subsection (s) of section fourteen hundred fifty-six of this article;

(4) taxes inposed under this article, sections one hundred eighty-
three and one hundred eighty-four and article nine-A of this chapter;

(5) in those instances where a credit for the special additional nort-
gage recording tax is allowed under paragraph one of subsection (c) of
section fourteen hundred fifty-six of this article, the amount all owed
as an exclusion or deduction for the special additional nortgage record-
ing tax inposed by subdivision one-a of section two hundred fifty-three
of this chapter in determning the entire taxable incone which the
taxpayer is required to report to the United States treasury departnent
for such taxable year; and

(6) Unless the credit allowed pursuant to subsection (c) of section
fourteen hundred fifty-six of this article is reflected in the conputa-
tion of the gain or loss so as to result in an increase in such gain or
decrease of such loss, for federal incone tax purposes, fromthe sale or
other disposition of the property with respect to which the special
addi tional nortgage recording tax inposed pursuant to subdivision one-a
of section two hundred fifty-three of this chapter was paid, the anount
of the special additional nortgage recording tax inposed by subdivision
one-a of section two hundred fifty-three of this chapter which was paid
and which is reflected in the conputation of the basis of the property
so as to result in a decrease in such gain or increase in such loss for
federal incone tax purposes fromthe sale or other disposition of the
property with respect to which such tax was paid.

(7) for taxable years beginning after Decenber thirty-first, nineteen
hundred ei ghty-one, except with respect to property which is a qualified
nmass  conmuting vehicle described in subparagraph (D) of paragraph eight
of subsection (f) of section one hundred sixty-eight of the interna
revenue code (relating to qualified mass conmmuting vehicles), any anpunt
whi ch the taxpayer clained as a deduction in conputing its federal taxa-
ble incone solely as a result of an election nmade pursuant to the
provi sions of such paragraph eight as it was in effect for agreenents
entered into prior to January first, nineteen hundred eighty-four;

(8) for taxable years beginning after Decenber thirty-first, nineteen
hundred ei ghty-one, except with respect to property which is a qualified
nmass commuting vehicle described in subparagraph (D) of paragraph eight
of subsection (f) of section one hundred sixty-eight of the interna
revenue code (relating to qualified mass comuting vehicles any anpunt
whi ch the taxpayer would have been required to include in the conputa-
tion of its federal taxable incone had it not nade the election permt-
ted pursuant to such paragraph eight as it was in effect for agreenents
entered into prior to January first, nineteen hundred eighty-four;

(9) in the case of property placed in service in taxable years begin-
ni ng before nineteen hundred ninety-four, for taxable vyears beginning
after Decenber thirty-first, nineteen hundred eighty-one. except with
respect to property subject to the provisions of section two hundred
eighty-F of the internal revenue code and property subject to the
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provi sions of section one hundred sixty-eight of the internal revenue
code which is placed in service in this state in taxable years begi nni ng
after Decenber thirty-first, nineteen hundred eighty-four, the anpunt
allowable as a deduction determ ned under section one hundred sixty-
eight of the internal revenue code;

(10) upon the disposition of property to which paragraph seven of
subsection (e) of this section applies, the anpunt, if any, by which the
aggregate of the anpunts described in such paragraph seven attributable
to such property exceeds the aggregate of the anpbunts described in para-
graph nine of this subsection attributable to such property,

(11) for taxable years beginning before January first, two thousand
ten, in the case of a taxpayer subject to the provisions of section
585(c) of the internal revenue code, the anpunt allowed as a deduction
pursuant to section 166 of such code, and

(12) for taxable years beginning before January first, two thousand
ten, for taxpayers subject to the provisions of subsection (i) of this
section, twenty percent of the excess of (A the anpunt determn ned
pursuant to such subsection (i) over (B) the anmpunt which would have
been allowable had such institution maintained its bad debt reserve for
all taxable vears on the basis of actual experience.

(13) for taxable years beginning after Decenber thirty-first, two
thousand two, in the case of qualified property described in paragraph
two of subsection k of section 168 of the internal revenue code, other
t han ualified resurgence zone property described in subsection (u) of
this section, and other than qualified New York Liberty Zone property
described in paragraph tw of subsection b of section 1400L of the
internal revenue code (without regard to clause (i) of subparagraph (C)
of such paragraph)., which was placed in service on or after June first,
two thousand three, the anpunt allowable as a deduction under section
167 of the internal revenue code.

(14) The amount of any deduction allowed pursuant to section one
hundred ninety-nine of the internal revenue code.

(15) The anount of any federal deduction for taxes inposed under arti-
cle twenty-three of this chapter

(c) (1) Except as otherwi se provided in paragraphs two, three and four
of this subsection, in the case of the sale or exchange of property by a
taxpayer which has been subject to article nine-B or nine-C of this
chapter (as such articles were in effect on or before Decenber thirty-
first, nineteen hundred seventy-two) where the property has a higher
adjusted basis for New York tax purposes than for federal tax purposes,
there shall be allowed as a deduction from entire net incone, the
portion of any gain or loss on such sale which equals the difference in
such basi s.

(2) In case of property of a taxpayer, other than a savings bank or a
savings and |l oan association, acquired prior to January first., nineteen
hundred twenty-six, and disposed of thereafter, the conputation of
entire net incone shall be nodified as foll ows:

(i) no gain shall be deened to have been derived if either the cost or
the fair market price or value on January first, nineteen hundred twen-
ty-six, exceeds the value realized;

(ii) no loss shall be deened to have been sustained if either the cost
or the fair nmarket price or value on January first, nineteen hundred
twenty-six, is less than the value realized;

(iii) where both the cost and the fair nmarket price or value on Janu-
ary first, nineteen hundred twenty-six, are less than the value real-
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ized, the basis for conputing gain shall be the cost or the fair market
price or value on such date, whichever is higher;

(iv) where both the cost and the fair narket price or value on January
first, nineteen hundred twenty-six, are in excess of the value realized,
the basis for conmputing loss shall be the cost or the fair nmarket price
or value on such date, whichever is |ower.

(3) In case of property of a savings bank acquired prior to January
first, nineteen hundred forty-four., and disposed of thereafter, in
conputing entire net incone the basis of such property shall be the
value as of Decenber thirty-first, nineteen hundred forty-three, as set
forth in such bank's report of surplus and undivided earnings filed with
the tax comm ssion as of that date

(4) In case of property of a savings and loan association, acquired
prior to January first, nineteen hundred fifty-three. and di sposed of
thereafter, the conputation of entire net incone shall be nodified as
follows:

(i) no gain shall be deened to have been derived if either the cost or
the fair market price or value on January first, nineteen hundred
fifty-three, exceeds the value realized;

(ii) no loss shall be deened to have been sustained if either the cost
or the fair market price or value on January first, nineteen hundred
fifty-three, is less than the value realized:;

(iii) where both the cost and the fair nmarket price or value on Janu-
ary first, nineteen hundred fifty-three, are less than the value real-
ized, the basis for conputing gain shall be the cost or the fair market
price or value on such date, whichever is higher;

(iv) where both the cost and the fair narket price or value on January
first, nineteen hundred fifty-three, are in excess of the value real-
ized, the basis for conputing loss shall be the cost or the fair market
price or value on such date., whichever is |ower.

(d) Entire net incone shall not include any refund or credit of a tax
for which no exclusion or deduction was allowed in determning the
taxpayer's entire net incone under this article or articles nine-A or
twenty-three of this chapter for any prior year.

(e) There shall be allowed as a deduction in determning entire net
incone, to the extent not deductible in deternmning federal taxable
i NCone:

(1) interest on indebtedness incurred or continued to purchase or
carry obligations or securities the incone fromwhich is subject to tax
under this article but exenpt fromfederal incone tax,

(2) ordinary and necessary expenses paid or incurred during the taxa-
ble vear attributable to incone which is subject to tax under this arti-
cle but exenpt fromfederal incone tax,

(3) the anortizable bond premumfor the taxable year on any bond the
interest on which is subject to tax under this article but exenpt from
federal incone tax,

(4) that portion of wages or salaries paid or incurred for the taxable
year for which a deduction is not allowed pursuant to the provisions of
section two hundred eighty-C of the internal revenue code,

(5) for taxable years beginning after Decenber thirty-first, nineteen
hundred ei ghty-one, except with respect to property which is a qualified
nmass commuting vehicle described in subparagraph (D) of paragraph eight
of subsection (f) of section one hundred sixty-eight of the interna
revenue code (relating to qualified mass conmmuting vehicles), any anpunt
which is included in the taxpayer's federal taxable incone solely as a

result of an election nmade pursuant to the provisions of such paragraph




O©CoOoO~NOUP~WNE

A. 3474 21

eight as it was in effect for agreenents entered into prior to January
first, nineteen hundred ei ghty-four,

(6) for taxable years beginning after Decenber thirty-first, nineteen
hundred ei ghty-one, except with respect to property which is a qualified
nmass commuting vehicle described in subparagraph (D) of paragraph eight
of subsection (f) of section one hundred sixty-eight of the interna
revenue code (relating to qualified mass comuting vehicles any anpunt
whi ch the taxpayer could have excluded fromfederal taxable inconme had
it not nade the election provided for in such paragraph eight as it was
in effect for agreenents entered into prior to January first, nineteen
hundred ei ghty-four,

(7) in the case of property placed in service in taxable years begin-
ni ng before nineteen hundred ninety-four, for taxable vyears beginning
after Decenber thirty-first, nineteen hundred eighty-one. except with
respect to property subject to the provisions of section two hundred
eighty-F of the internal revenue code and property subject to the
provi sions of section one hundred sixty-eight of the internal revenue
code which is placed in service in this state in taxable years begi nning
after Decenber thirty-first, nineteen hundred eighty-four, and provided
a deduction has not been excluded fromentire net incone pursuant to
paragraph seven of subsection (b) of this section, an anpunt with
respect to property which is subject to the provisions of section one
hundred sixty-eight of the internal revenue code equal to the anpunt
allowable as the depreciation deduction under section one hundred
sixty-seven of the internal revenue code as such section would have
applied to property placed in service on Decenber thirty-first, nineteen
hundred ei ghty,

(8) upon the disposition of property to which paragraph seven of this
subsection applies., the anpunt, if any, by which the aggregate of the
anpbunts described in paragraph nine of subsection (b) of this section

attributable to such property exceeds the aggregate of the amounts
described in paragraph seven of this subsection attributable to such

property,
(9) any anmount of noney or other property received fromthe federa

deposit insurance corporation pursuant to subsection (c¢) of section
thirteen of the federal deposit insurance act, as anended, regardl ess of
whet her any note or other instrunent is issued in exchange therefor,

(10) any anpunt of noney or other property received fromthe federa
savings and |l oan insurance corporation pursuant to paragraph one, two,
three or four of subsection (f) of section four hundred six of the
federal national housing act, as anended, regardless of whether any note
or other instrunent is issued in exchange therefor,

(11) (i) seventeen percent of interest incone fromsubsidiary capital,
and

(ii) sixty percent of dividend incone fromsubsidiary capital except
as provided in paragraph eighteen of this subsection, and

(iii) sixty percent of the anpbunt by which gains from subsidiary capi-
tal exceed losses fromsubsidiary capital, to the extent such gains and
| osses were taken into account in determining the entire taxable incone
referred to in subsection (a) of this section,

(12) twenty-two and one-half percent of interest incone on obligations
of New York state, or of any political subdivision thereof, or of the
United States., other than obligations held for resale in connection with
regular trading activities,

(13) for taxable years beginning before January first, two thousand
ten. in the case of a taxpayer which recaptures its bal ance of the
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reserve for losses on |loans for federal incone tax purposes pursuant to
section 585(c) of the internal revenue code, any anpunt which is
included in federal taxable incone pursuant to section 585(c) of such
code

(14) for taxable years beginning before January first, two thousand
ten, in the case of a taxpayer subject to the provisions of section
585(c) of the internal revenue code, any anmpunt which is included in
federal taxable incone as a result of a recovery of a |oan.

(15) for taxable years beginning before January first, two thousand
ten, in the case of a taxpayer which is currently or has previously been
subject to subsection (h) of this section, any anpbunt which is included
in federal taxable incone pursuant to section 593(e)(2) of the interna
revenue code, and any other anmpunt so included as a result of a recovery
of or termnation from the use of a bad debt reserve as defined in
section 593 of such code as in existence on Decenber thirty-first. nine-
teen hundred ninety-five as a result of federal legislation enacted
after Decenber thirty-first, nineteen hundred ninety-five.

(16) the anpunt deductible pursuant to subsection (p) of this section

(17) one hundred percent of dividend incone fromsubsidiary capital
received during the taxable vear if that dividend incone is directly
attributable to a dividend froma captive REIT or captive RIC for which
the captive REIT or captive RIC clained a federal dividends paid
deduction and that captive REIT or captive RICis included in a conbined
report or return under article nine-A, this article or article thirty-
three of this chapter

(f) Provided the taxpayer has not nade an election pursuant to para-
graph two of subsection (b) of section fourteen hundred fifty-four of
this article, there shall be allowed as a deduction in deternining
entire net incone, to the extent not deductible in deternmning federa
taxable incone, the adjusted eligible net incone of an internationa
banking facility determ ned as foll ows:

(1) The eligible net inconme of an international banking facility shal
be the anbunt remaining after subtracting fromthe eligible gross inconme
the applicable expenses.

(2) FEligible gross incone shall be the gross incone derived by an
international banking facility from

(A) _meking, arranging for, placing or servicing loans to foreign
persons, provided, however, that in the case of a foreign person which
is an individual, or which is a foreign branch of a donestic corporation
(other than a bank), or which is a foreign corporation or foreign part-
nership which is eighty per centumor nore owned or controlled, either
directly or indirectly, by one or nore donestic corporations (other than
banks), donestic partnerships or resident individuals, substantially al
the proceeds of the |oan are for use outside of the United States;

(B) meking or placing deposits with foreign persons which are banks or
foreign branches of banks (including foreign subsidiaries or foreign
branches of the taxpayer) or with other international banking facili-
ties; or

(C) entering into foreign exchange trading or hedging transactions
related to any of the transactions described in this paragraph.

(3) Applicable expenses shall be any expenses or other deductions
attributable, directly or indirectly, to the eligible gross incone
described in paragraph two of this subsection.

(4) Adjusted eligible net incone shall be determ ned by subtracting
fromeligible net incone the ineligible funding anpbunt, and by subtract-
ing fromthe anpunt then renmmining the floor anmount.
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(5) The ineligible funding anobunt shall be the anpunt, if any, deter-
mned by nultiplying eligible net incone by a fraction, the nunerator of
which is the average aggregate anpunt for the taxable year of al
liabilities, including deposits, and other sources of funds of the
international banking facility which were not owed to or received from
foreign persons, and the denom nator of which is the average aggregate
anount for the taxable year of all liabilities, including deposits and
other sources of funds of the international banking facility.

(6) The floor ampunt shall be the ampunt, if any, determ ned by nmulti-
plyving the anmbunt renmmining after subtracting the ineligible funding
anpunt fromthe eligible net incone by a fraction, not greater than one,
which is determned as foll ows:

(A) The nunerator shall be

(i) the percentage, as set forth in subparagraph (C) of this para-
graph, of the average aggregate anpunt of the taxpayer's loans to
foreign persons and deposits wth foreign persons which are banks or
foreign branches of banks (including foreign subsidiaries or foreign
branches of the taxpayer), which |oans and deposits were recorded in the
financial accounts of the taxpayer for its branches, agencies and
offices within the state for taxable years nineteen hundred seventy-
five, nineteen hundred seventy-six and nineteen hundred seventy-seven,
nm nus

ii) the average aggregate ampunt of such | oans and such deposits for
the taxable year of the taxpayer (other than such |oans and deposits of
an international banking facility), provided, however, that in no case
shall the anpunt determined in this clause exceed the anbunt determ ned
in clause (i) of this subparagraph; and

(B) The denominator shall be the average aggregate ampunt of the | oans
to foreign persons and deposits with foreign persons which are banks or
foreign branches of banks (including foreign subsidiaries or foreign
branches of the taxpayer whi ch | oans and deposits were recorded in the
financial accounts of the taxpayer's international banking facility for
the taxable year

(C) The percentage shall be one hundred percent for the first taxable
vear in which the taxpayer establishes an international banking facility
and for the next succeeding four taxable years. The percentage shall be
eighty percent for the fifth, sixty percent for the sixth, forty percent
for the seventh, and twenty percent for the eighth taxable year next
succeedi ng the year such taxpayer establishes such international banking
facility, and zero in the ninth succeeding year and thereafter.

(7) In the event adjusted eligible net incone is a |oss, the anpunt of
such loss shall be added to entire net incone.

(8) For the purposes of this subsection the term "foreign person"
neans

(A) an individual who is not a resident of the United States,

(B) a foreign corporation, a foreign partnership or a foreign trust,
as defined in section seventy-seven hundred one of the internal revenue
code, other than a donestic branch thereof

(C) a foreign branch of a donestic corporation (including the taxpay-
er),

(D) a foreign governnent or an international organization or an agency
of either, or

(E) an international banking facility.

For purposes of this paragraph, the ternms "foreign" and "donestic"
shall have the same neaning as set forth in section seventy-seven
hundred one of the internal revenue code.
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(g) Entire net incone shall be conputed wthout regard to the
reduction in the basis of property that is required by section three
hundred sixty-two of the internal revenue code, because of any anpunt of
noney or other property received from the federal deposit insurance
corporation pursuant to subsection (c) of section thirteen of the feder-
al  deposit insurance act, as anended, or fromthe federal savings and
| oan i nsurance corporation pursuant to paragraph one, two, three or four
of subsection (f) of section four hundred six of the federal nationa
housi ng act, as anended.

(h) (1) For purposes of this subsection, a "thrift institution" is a
banki ng corporation which satisfies the requirenents of subparagraphs
(A) and (B) of this paragraph.

(A)  Such banking corporation nmust be (i) a banking corporation as
defined in paragraph one of subsection (a) of section fourteen hundred
fifty-two of this article created or authorized to do business under
article six or ten of the banking law, (ii) a banking corporation as
defined in paragraph two or seven of subsection (a) of section fourteen
hundred fifty-two of this article which is doing a business substantial -
ly simlar to the business which a corporation or association nay be
created to do under article six or ten of the banking |law or any busi -
ness which a corporation or association is authorized by such article to
do, or (iii) a banking corporation as defined in paragraph four or five
of subsection (a) of section fourteen hundred fifty-two of this article.

(B) At least sixty percent of the anount of the total assets (at the
close of the taxable year) of such banking corporation nust consist of
(i) cash; (ii) obligations of the United States or of a state or poli-
tical subdivision thereof, and stock or obligations of a corporation
which is an instrunentality of the United States or of a state or poli-
tical subdivision thereof, but not including obligations the interest on
which is excludable fromgross incone under section 103 of the interna
revenue code; (iii) loans secured by a deposit or share of a nenber;
(iv) loans secured by an interest in real property which is (or fromthe
proceeds of the loan, will becone) residential real property or rea
property used primarily for church purposes, |oans nade for the inprove-
nent of residential real property or real property used primarily for
church purposes, provided that for purposes of this clause, residential
real property shall include single or multifamly dwellings, facilities
in residential devel opnments dedicated to public use or property used on
a nonprofit basis for residents, and nobile hones not used on a tran-
sient basis; (v roperty acquired through the liquidation of defaulted
| oans described in clause (iv) of this subparagraph; (vi) any regular or
residual interest in a REMC as such termis defined in section 860D of
the internal revenue code and any reqular interest in a FASIT, as such
termis defined in section 860L of the internal revenue code, but only
in the proportion which the assets of such REMC or FASIT consist of
property described in any of the preceding clauses of this subparagraph
except that if ninety-five percent or nore of the assets of such REMC
or FASIT are assets described in clauses (i) through (v) of this subpar-
agraph, the entire interest in the REMC or FASIT shall qualify; (vii)
any nortgage-backed security which represents ownership of a fractional
undivided interest in a trust, the assets of which consist primarily of
nortgage loans, provided that the real property which serves as security
for the loans is (or fromthe proceeds of the l|loan, wll becone) the
type of property described in clause (iv) of this subparagraph and any
collateralized nortgage obligation, the security for which consists
primarily of nortgage loans, provided that the real property which
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serves as security for the loans is (or fromthe proceeds of the | oan,
will becone) the type of property described in clause (iv) of this
subparagraph; (viii) certificates of deposit in, or obligations of, a
corporation organized wunder a state |aw which specifically authorizes
such corporation to insure the deposits or share accounts of nenber
associations; (ix) loans secured by an interest in real property |ocated
within any urban renewal area to be devel oped for predomnantly residen-
tial use under an urban renewal plan approved by the Secretary of Hous-
ing and Urban Devel opnent under part A or part B of title |I of the Hous-
ing Act of 1949, as anended. or located within any area covered by a
program eligible for assistance under section 103 of the Denpnstration
Cities and Metropolitan Devel opnent Act of 1966, as anended., and |oans
nmade for the inprovenent of any such real property; (x) |loans secured by
an interest in educational. health, or welfare institutions or facili-
ties, including structures designed or used primarily for residential
purposes for students, residents, and persons under care, enployees, or
nenbers of the staff of such institutions or facilities; (xi) |oans nade
for the paynent of expenses of college or university education or voca-
tional training; (xii) property used by the taxpayer in the conduct of
busi ness which consists principally of acquiring the savings of the
public and investing in loans; (xiii) loans for which the taxpayer is
the creditor and which are wholly secured by |oans described in clause
(iv) of this subparagraph. but excluding |oans for which the taxpayer is
the creditor to any banking corporation described in paragraphs one
through seven of subsection (a) of section fourteen hundred fifty-two of
this article or a real estate investnent trust, as such termis defined
in section 856 of the internal revenue code, and excluding | oans which
are treated by the taxpayer as subsidiary capital for purposes of the
deductions provided by paragraph eleven of subsection (e) of this
section; (xiv) small business loans or small farmloans |located in |ow
inconme or noderate-incone census tracts or block nunbering areas deline-

ated by the United States bureau of the census in the nost recent decen-

ni al census; and (xv) community developnent loans or comunity
devel opnent investnents. For purposes of clause (xv) of this subpara-
graph, a "community developnent loan" is a loan that (lI) has as its

primary purpose conmunity developnent. (l1) has not been reported or
collected by the taxpayer for consideration in the taxpayer's community
rei nvestnent act evaluation pursuant to the federal community reinvest-
nent act of 1977, as amended, or section twenty-eight-b of the banking
law as a nortgage | oan described in clause (iv) of this subparagraph or
a small business loan, small farmloan, or consuner loan, (IIl) benefits
the taxpayer's assessnent area or areas for purposes of the federa
conmunity reinvestnent act of 1977, as anended or section twenty-eight-b
of the banking law or a broader statewi de or regional area that includes
the taxpayer's assessnment area, and (l1V) is identified in the taxpayer's
books and records as a conmunity devel opnent |oan for purposes of its
community reinvestnent act evaluation pursuant to the federal community
reinvestnent act of 1977, as anmended or section twenty-eight-b of the
banking | aw. For purposes of clause (xv) of this subparagraph, a "commu-
nity developnent investnment” is an investnent in a security which has as
its primary purpose community devel opnent and which is identified in the
taxpayer's books and records as a qualified investnent for purposes of
its comunity reinvestnent act evaluation pursuant to the federal comu-
nity reinvestnment act of 1977, as anended or section twenty-eight-b of
the banking law. For purposes of the two preceding sentences, "comunity
devel opnment” nmeans (1) affordable housing (including multifamly rental
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housing for lowincone or noderate-incone individuals); (Il1) commnity
services targeted to lowincone or noderate-incone individuals:; (111)
activities that pronpte econonic devel opnent by financing busi nesses or
farnme that neet the size eligibility standards of the snmall business
adm nistration's devel opnent conpany or small business investnent conpa-
ny prograns or have gross annual revenues of one mnmillion dollars or
less;: (1V) activities that revitalize or stabilize |owincone or noder-
ate-incone census tracts or block nunbering areas delineated by the
United States bureau of the census in the npbst recent decennial census;
or (V) activities that seek to prevent defaults and/or foreclosures in
loans included in itens (1) and (I11) of this sentence.

(Q) At the election of the taxpayer, the percentage specified in
subparagraph (B) of this paragraph shall be applied on the basis of the
average assets outstanding during the taxable year, in lieu of the close
of the taxable year. For purposes of clause (iv) of subparagraph (B) of
this paragraph, if a multifamly structure securing a loan is used in
part for nonresidential use purposes, the entire loan is deened a resi-
dential real property loan if the planned residential use exceeds eighty
percent of the property's planned use (deternined as of the tine the
loan is made). Also, for purposes of clause (iv) of subparagraph (B) of
this paragraph, | oans nmade to finance the acquisition or devel opnent of
land shall be deened to be |loans secured by an interest in residential
real property if there is a reasonable assurance that the property wll
becone residential real property within a period of three years fromthe
date of acquisition of such land; but this sentence shall not apply for
any taxable vear unless, within such three vyear period., such |and
becones residential real property. For purposes of deternining whether
any interest in a REMC qualifies under clause (vi) of subparagraph (B)
of this paragraph. any regular interest in another REM C held by such
REM C shall be treated as a | oan described in a preceding clause under
principles simlar to the principle of such clause (vi); except that if
such REM CS are part of a tiered structure, they shall be treated as one
REM C for purposes of such clause (vi).

(2) For taxable years beginning before January first, two thousand
ten, a thrift institution nust exclude fromthe conputation of its
entire net incone any ampbunt allowed as a deduction for federal incone
tax purposes pursuant to sections 166, 585 or 593 of the internal reven-
ue code.

(3) For taxable vyears beqginning before January first, two thousand
ten, a thrift institution shall be allowed as a deduction in conputing
entire net incone the anbunt of a reasonable addition to its reserve for
bad debts. This anpunt shall be equal to the sum of

(A) the anpunt determined to be a reasonable addition to the reserve
for losses on nonqualifying loans, conputed in the same manner as is
provided with respect to additions to the reserves for |osses on |oans
of banks under paragraph one of subsection (i) of this section, plus

B) the ampunt determ ned by the taxpayer to be a reasonable addition
to the reserve for losses on qualifying real property |oans, but such
anount shall not exceed the anpunt determ ned under paragraph four or
five of this subsection, whichever is the larger, but the anpunt deter-
m ned under this subparagraph shall in no case be greater than the |larg-
er of

(i) the anpunt determ ned under such paragraph five, or

(ii) the ampunt which, when added to the anmpunt determ ned under
subpar agr aph A) of this paragraph. equals the anpunt by which twelve

percent of the total deposits or w thdrawable accounts of depositors of
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the taxpayer at the close of such year exceeds the sumof its surplus,
undi vided profits and reserves at the beginning of such vyear (taking
into account any portion thereof attributable to the period before the
first taxable vyear beginning after Decenber thirty-first, nineteen
hundred fifty-one).

The taxpayer nust include in its tax return for each year a conputa-
tion of the anmpunt of the addition to the bad debt reserve determ ned
under this subsection. The use of a particular nmethod in the return for
a taxable year is not a binding election by the taxpayer.

(4) (A Subject to subparagraphs (B) and (C) of this paragraph, the
anount determni ned under this paragraph for the taxable year shall be an
anount equal to thirty-two percent of the entire net incone for such

year.
(B) The anpunt determ ned under subparagraph (A) of this paragraph
shall be reduced (but not below 0) by the anpunt determ ned under
subparagraph (A) of paragraph three of this subsection.
(C) The anmount determ ned under this paragraph shall not exceed the

anopunt necessary to increase the balance at the close of the taxable
year of the reserve for losses on qualifying real property loans to six
percent of such |oans outstanding at such tine.

(D) For purposes of this paragraph, entire net incone shall be
conput ed

(i) by excluding fromincome any anpunt included therein by reason of
subpar agraph (B) of paragraph eight of this subsection

(ii) without regard to any deduction allowable for any addition to the
reserve for bad debts, and

(iii) by excluding frominconme an anmpbunt equal to the net gain for the
taxable year arising fromthe sale or exchange of stock of a corporation
or of obligations the interest on which is excludable fromgross incone
under section 103 of the internal revenue code.

(iv) Whenever a thrift institution is properly includable in a
conmbined return, entire net incone., for purposes of this paragraph
shall not exceed the lesser of the thrift institution's separately
conputed entire net incone as adjusted pursuant to clauses (i) through
(iii) of this subparagraph or the conbined group's entire net inconme as
adj usted pursuant to clauses (i) through (iii) of this subparagraph.

(5) The anpunt determ ned under this paragraph for the taxable year
shall be conputed in the same manner as is provided under paragraph one
of subsection (i) of this section with respect to additions to reserves
for losses on |oans of banks. Provided, however, that for any taxable
year beginning after nineteen hundred ninety-five, for purposes of such
conputation, the base year shall be the later of (A) the last taxable
year beginning in nineteen hundred ninety-five or (B) the |ast taxable
vear before the current year in which the anpunt determned under the
provisions of subparagraph (B) of paragraph three of this subsection
exceeded the anpunt all owabl e under this subparagraph.

(6) (A (i) Fach taxpayer described in paragraph one of this
subsection shall establish and naintain a New York reserve for |osses on
qualifying real property loans, a New York reserve for |osses on
nonqualifying | oans and a supplenental reserve for |osses on |oans. Such
reserves shall be maintained for all subsequent taxable years that this
subsection applies to the taxpayer. (ii) For purposes of this
subsection, such reserves shall be treated as reserves for bad debts,
but no deduction shall be allowed for any addition to the suppl enental
reserve for losses on loans. (iii) Except as noted below, the bal ances
of each such reserve at the beginning of the first day of the first
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taxabl e year beginning after Decenber thirty-first, nineteen hundred
ninety-five shall be the sane as the balances maintained for federa

incone tax purposes in accordance with section 593(c)(1) of the interna

revenue code as in existence on Decenber thirty-first., nineteen hundred
ninety-five for the last day of the last tax year beqginning before Janu-
ary first, nineteen hundred ninety-six. A taxpayer which nmaintained a
New York reserve for loan |losses on qualifying real property loans in
the last tax year beginning before January first, nineteen hundred nine-
ty-six shall have a continuation of such New York reserve balance in
lieu of the anpunt deternmined under the preceding sentence. (ivV)
Not wi t hstanding clause (ii) of this subparagraph., any anount allocated
to the reserve for losses on qualifying real property |oans pursuant to
section 593 (c) (5) of the internal revenue code as in effect immedi ate-
ly prior to the enactnent of the Tax Reform Act of 1976 shall not be
treated as a reserve for bad debts for any purpose other than determ n-
ing the anmpunt referred to in subparagraph (B of aragraph three of
this subsection, and for such purpose such anpbunt shall be treated as
remaining in such reserve.

(B) Any debt becom ng worthless or partially worthless in respect of a
qualifying real property loan shall be charged to the reserve for | osses
on such |l oans and any debt becoming worthless or partially worthless in
respect of a nonqualifying loan shall be charged to the reserve for
| osses on nonqualifying | oans, except that any such debt nmy, at the
election of the taxpayer, be charged in whole or in part to the supple-
nental reserve for |osses on | oans.

(C) The New York reserve for losses on qualifying real property |oans
shall be increased by the anpbunt determ ned under subparagraph (B) of
paragraph three of this subsection and the New York reserve for |osses
on nonqualifying loans shall be increased by the ambunt determ ned under
subparagraph (A) of paragraph three of this subsection.

(7) (A For purposes of this subsection, the term"qualifying real
property loan" shall nean any |oan secured by an interest in inproved
real property or secured by an interest in real property which is to be
i nproved out of the proceeds of the loan. Such term shall include any
nort gage- backed security which represents ownership of a fractional
undivided interest in a trust, the assets of which consist prinmarily of
nortgage |l oans, provided that the real property which serves as security
for the loans is (or fromthe proceeds of the loan, will becone) the
type of property described in clauses (i) through (v) of subparagraph
(B) of paragraph one of this subdivision. However, such term shall not
include: (i) any loan evidenced by a security (as defined in section
165(g) (2) (© of the internal revenue code); (ii) any |oan, whether or
not evidenced by a security (as defined in such section 165(qg) (2) (Q).
the primary obligor of which is (1) a government or political subdiyvi-
sion or instrunentality thereof, (ll1) a banking corporation, or (I11)
any corporation sixty-five percent or nore of whose voting stock 1is
owned or controlled, directly or indirectly, by the taxpayer or by a
banki ng corporation or bank holding conpany that owns or controls,
directly or indirectly, sixty-five percent or nore of the voting stock
of the taxpayer; (iii) any loan, to the extent secured by a deposit in
or share of the taxpayer; or (iv) any loan which, within a sixty-day
period beginning in one taxable year of the creditor and ending in its
next taxable vyear, is nade or acquired and then repaid or disposed of,
unl ess the transactions by which such |oan was made or acquired and then
repaid or disposed of are established to be for bona fide business

ur poses.
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(B) For purposes of this subsection, the term"nonqualifying | oan"
shall nean any loan which is not a qualifying real property |oan.

(©) For purposes of this subsection, the term"loan" shall nean debt,
as the term"debt" is used in section 166 of the internal revenue code.

(D) Aregular or residual interest in a REMC, as such termis defined
in section 860D of the internal revenue code, shall be treated as a
qualifying real property loan, except that, if |less than ninety-five
percent of the assets of such REM C are qualifying real property |oans
(determned as if the taxpayer held the assets of the REMC), such
interest shall be so treated only in the proportion which the assets of
such REM C consist of such loans. For purposes of deternining whether
any interest ina REMC qualifies wunder the preceding sentence, any
interest in another REM C held by such REM C shall be treated as a qual -
ifying real property |oan under principles simlar to the principles of
the preceding sentence, except that if such REMCS are part of a tiered
structure, they shall be treated as one REM C for purposes of this para-

graph.
(8)(A) Any distribution of property (as defined in section 317(a) of

the internal revenue code) by a thrift institution to a shareholder with
respect to its stock, if such distribution is not allowable as a
deduction under section 591 of such code, shall be treated as nade

(i) first out of its New York earnings and profits accunulated in
taxabl e years beginning after Decenber thirty-first, nineteen hundred
fifty-one, to the extent thereof,

(ii) then out of the New York reserve for losses on qualifying rea
property loans, to the extent additions to such reserve exceed the addi -
tions which would have been allowed under paragraph five of this
subsection

(iii) then out of the supplenental reserve for |osses on |loans, to the
ext ent thereof,

(iv) then out of such other accounts as may be proper.

Thi s subparagraph shall apply in the case of any distribution in redenp-
tion of stock or in partial or conplete liquidation of a thrift institu-
tion, except that any such distribution shall be treated as nade first
out of the anpunt referred to in clause (ii) of this subparagraph

second out of the ampunt referred to in clause (iii) of this subpara-
graph, third out of the amount referred to in clause (i) of this subpar-
agraph and then out of such other accounts as my be proper. This
subparagraph shall not apply to any transaction to which section 381 of
such code (relating to carryovers and certain corporate acquisitions

applies, or to any distribution to the federal savings and | oan insur-
ance corporation or the federal deposit insurance corporation in redenp-
tion of an interest in an association or institution, if such interest
was originally received by the federal savings and | oan insurance corpo-
ration or the federal deposit insurance corporation in exchange for
financial assistance pursuant to section 406(f) of the federal nationa

housing act or pursuant to subsection (c) of section thirteen of the
federal deposit insurance act.

(B) If any distribution is treated under subparagraph (A) of this
paragraph as having been nmade out of the reserves described in clauses
(ii) and (iii) of such subparagraph, the anmpunt charged against such
reserve shall be the anmpunt which, when reduced by the anmpbunt of tax
i nposed under the internal revenue code and attributable to the inclu-
sion of such anmpunt in gross incone, is equal to the amount of such
distribution; and the ampunt so charged against such reserve shall be
included in the entire net incone of the taxpayer.
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(C© (i) For purposes of clause (ii) of subparagraph (A) of this para-
graph, additions to the New York reserve for losses on qualifying rea
property loans for the taxable vear in which the distribution occurs
shall be taken into account.

(ii) For purposes of conputing under this subsection the anpunt of a
reasonabl e addition to the New York reserve for losses on qualifying
real property loans for any taxable year, the anmpunt charged during any

ear to such reserve pursuant to the provisions of subparagraph B of
this paragraph shall not be taken into account.

(9) A taxpayer which nmaintains a New York reserve for | osses on quali-
fving real property |oans and which ceases to neet the definition of a
thrift institution as defined in paragraph one of this subsection, nust
include in its entire net incone for the |last taxable year such para-
graph applied the excess of its New York reserve for |osses on qualify-
ing real property loans over the greater of (A) its reserve for |osses
on qualifying real property |loans as of the |last day of the |ast taxable
year such reserve is maintained for federal inconme tax purposes or (B)
the balance of the New York reserve for losses on qualifying real prop-
erty loans which would be allowable to the taxpayer for the |last taxable
year such taxpayer net such definition of a thrift institution if the
taxpayer had conputed its reserve balance pursuant to the nethod
described in subparagraph (A) of paragraph one of subsection (i) of this
section.

i 1) For taxable years beginning before January first, two thousand
ten, a taxpayer subject to the provisions of section 585(c) of the
internal revenue code and not subject to subsection (h) of this section
nay, in conputing entire net incone, deduct an anpunt equal to or |ess
than the anpunt determ ned pursuant to subparagraph (A) of this para-
graph or subparagraph (B) of this paragraph, whichever is greater.

Provided, however, in no event shall the deduction be less than the
amount det erm ned pursuant to such subparagraph (A).
A) The anmpunt determnm ned pursuant to this subparagraph shall be the

anopunt necessary to increase the balance of its New York reserve for
| osses on loans (at the close of the taxable year) to the anpunt which
bears the sane ratio to |oans outstanding at the close of the taxable
yvear as (i) the total bad debts sustained during the taxable vyear and
the five preceding taxable years (or, with the approval of the conmm s-
sioner of taxation and finance, a shorter period), adjusted for recov-
eries of bad debts during such period, bears to (ii) the sumof the
| oans outstanding at the close of such six or fewer taxable years.

(B) (i) The anpunt deternined pursuant to this subparagraph shall be
the anpunt necessary to increase the balance of its New York reserve for
| osses on loans (at the close of the taxable year) to the lower of --

(1) the balance of the reserve at the close of the base year. or

(I1) if the amount of |oans outstanding at the close of the taxable
year is less than the anpunt of | oans outstanding at the close of the

base year, the anpbunt which bears the sane ratio to | oans outstanding at

the close of the taxable year as the bal ance of the reserve at the close
of the base year bears to the amount of [oans outstanding at the close

of the base vear

(ii) For purposes of this paragraph, the base year shall be (1) for
taxabl e years beginning in nineteen hundred eighty-seven., the last taxa-
ble vear before the nost recent adoption of the experience nethod for
federal incone tax purposes or for purposes of this article, whichever
is earlier, and (11) for taxable years beginning after nineteen hundred




O©CoOoO~NOUP~WNE

A. 3474 31

eighty-seven, the last taxable year beginning before nineteen hundred
ei ghty-ei ght.

(2) (A For taxable years beginning before January first, two thousand
ten., each taxpayer described in paragraph one of this subsection shal
establish and maintain a New York reserve for losses on loans. Such
reserve shall be maintained for all subsequent taxable years. The
bal ance of the New York reserve for |osses on |loans at the beginning of
the first day of the first taxable year the taxpayer beconmes subject to
this subsection shall be the sane as the balance at the beginning of
such day of the reserve for 1losses on loans maintained for federa

incone tax purposes. The New York reserve for losses on |oans shall be
reduced by an anpunt equal to the deduction allowed, but not nore than
the anbunt allowable, for worthless debts for federal incone tax

purposes pursuant to section 166 of the internal revenue code plus the
amount, if any, charged against its reserve for |osses on | oans pursuant
to section 585(c)(4) of such code.

(B) For purposes of subparagraph (A) of this paragraph, a taxpayer
whi ch had previously been subject to the provisions of subsection (h) of
this section shall establish a New York reserve for |osses on | oans
equal to the sumof (i) the greater of (1) the balance of its federa
reserve for losses on qualifying real property loans as of the first day
of the first taxable year the taxpayer becones subject to the provisions
of this subsection or (lIl) the greater of the anpunts determ ned under
subpar agraphs (A) and (B) of paragraph nine of subsection h of this
section in the year such paragraph applied to the taxpayer, (ii) the
greater of (1) the balance in its federal reserve for |osses on nonqual -
ifying loans as of the first day of the first taxable year the taxpayer
becones subject to this subsection or (Il1) the balance in its New York
reserve for losses on nonqualifying loans as of the last date the
taxpayer was subject to the provisions of subsection (h) of this section
and (iii) the balance in its supplenental reserve for |osses on |oans as
of the last date the taxpayer was subject to the provisions of
subsection (h) of this section.

(3) The determination and treatnent of the New York reserve bal ance
including any additions thereto, subtractions therefrom or recapture
thereof, for

(A) any banking corporation which was subject to tax for federa
incone tax purposes but not subject to tax under this article for prior

taxabl e years,
(B) any taxpayer which ceases to be subject to tax under this article,

or

(©) any other unusual circunstances
shall be deternmined by the conmmissioner of taxation and finance.
Provi ded, however, any banking corporation which was subject to tax for
federal incone tax purposes but not subject to tax wunder this article
for prior taxable years shall have as its opening New York reserve for
| osses on |oans the anpunt determned by applying the provisions of
subpar agr aph A) of paragraph one of this subsection to | oans outstand-
ing at the close of its last taxable vyear for federal incone tax
purposes ending prior to the first taxable year for which the taxpayer
is subject to tax under this article and provided, further, that the
provi sions of subparagraph (B) of paragraph one of this subsection shal
not apply.

(j) (1) 1In the case of property placed in service prior to January
first, nineteen hundred seventy-three, for which the taxpayer properly

adopted a different nethod of conputing depreciation under section two
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hundred nineteen-z or section two hundred nineteen-xx of this chapter
(as such sections were in effect on or before Decenber thirty-first,
ni net een hundred seventy-twd) than was adopted for federal incone tax
purposes with respect to such property, entire net incone under this
article shall be conputed without regard to the anbunt allowable as a
deduction for depreciation of such property in conputing federal taxable
incone for the taxable year but, in lieu thereof, shall be conputed as
if such deduction were deternmi ned by the nmethod of depreciation adopted
with respect to such property under sections twd hundred ni neteen-z or
two hundred nineteen-xx of this chapter (as such sections were in effect
on or before Decenber thirty-first, nineteen hundred seventy-two).

(2) In conputing entire net income, the anpunt allowable as a
deduction for charitable contributions for federal inconme tax purposes
shall be decreased by any amount allowed as a deduction for federa
income tax purposes for the taxable year under section one hundred
seventy of the internal revenue code as a carryover of excess contrib-
utions which are not nmade in such taxable year and which were deductible
in conputing the tax due under article nine-B or nine-C of this chapter
(as such articles were in effect on or before Decenber thirty-first,
ni net een hundred seventy-two).

(3) There shall be excluded fromthe conputation of entire net incone
any anount allowed as a deduction for federal income tax purposes for
the taxable year under section twelve hundred twelve of the interna
revenue code as a capital loss carryforward to the taxable year, which
was deductible as a loss in conputing the tax due under article nine-B
or nine-C of this chapter (as such articles were in effect on Decenber
thirty-first., nineteen hundred seventy-two).

(4) There shall be excluded fromthe conputation of entire net incone
the anmpunt of any incone or gain fromthe sale of real or personal prop-
erty which is includible in determning federal taxable incone for the
taxable year pursuant to the installnment nethod under section four
hundred fifty-three of the internal revenue code, to the extent that
such inconme or gain was includible in the conputation of the tax due
under article nine-B or nine-C of this chapter (as such articles were in
effect on Decenber thirty-first, nineteen hundred seventy-two).

(5) To the extent not otherwise provided in this article, there shal
be excluded fromentire net incone the anbunt necessary to prevent the
taxation under this article of any other anmpunt of income or gain which
was properly included in incone or gain and was taxable under article
nine-B or nine-C of this chapter (as such articles were in effect on or
before Decenber thirty-first, nineteen hundred seventy-twd) and there
shall be disallowed as a deduction in conputing entire net incone any
anount which was allowable as a deduction in conputing the tax due under
such articles (as they were in effect on or before Decenber thirty-
first, nineteen hundred seventy-two).

(k) (1) At the election of the taxpayer, there shall be deducted from
the portion of its entire net incone allocated within the state, depre-
ciation with respect to any property such as described in paragraph two
of this subsection, not exceeding twice the depreciation allowed with
respect to the sane property for federal incone tax purposes. Such
deduction shall be allowed only upon condition that entire net incone be
conputed without any deduction for depreciation or anortization of the
sane property, and the total of all deductions allowed under article
nine-B or nine-C of this chapter (as such articles were in effect on or
bef ore Decenber thirty-first, nineteen hundred seventy-two) and this
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article in any taxable year or years with respect to the depreciation of
any such property shall not exceed its cost or other basis.

(2) Such deduction shall be allowed only with respect to tangible
property which is depreciable pursuant to section one hundred sixty-sev-
en of the internal revenue code, having a situs in this state and used
in the taxpayer's business, (i) constructed, reconstructed or erected
after Decenber thirty-first, nineteen hundred sixty-three, pursuant to a
contract which was, on or before Decenber thirty-first, nineteen hundred
sixty-seven, and at all tines thereafter, binding on the taxpayer or,
property, the physical construction, reconstruction or erection of which
began on or before Decenber thirty-first, nineteen hundred sixty-seven
or which began after such date pursuant to an order placed on or before
Decenber thirty-first, nineteen hundred sixty-seven, and then only with
respect to that portion of the basis thereof which is properly attribut-
able to such construction, reconstruction or erection after Decenber
thirty-first, nineteen hundred sixty-three, or (ii) acquired after
Decenber thirty-first, nineteen hundred sixty-three, pursuant to a
contract which was, on or before Decenber thirty-first, nineteen hundred
sixty-seven, and at all tines thereafter, binding on the taxpayer or
pursuant to an order placed on or before Decenber thirty-first, nineteen
hundred sixty-seven, by purchase as defined in section one hundred
seventy-nine (d) of the internal revenue code, if the original use of
such property commenced with the taxpayer, commenced in this state and
commenced after Decenber thirty-first, nineteen hundred sixty-three, or
(iii) acquired, constructed, reconstructed, or erected subsequent to
Decenber thirty-first nineteen hundred sixty-seven, if such acquisition,
construction, reconstruction or erection is pursuant to a plan of the
taxpayer which was in existence Decenber thirty-first, nineteen hundred
sixty-seven and not thereafter substantially npodified, and such acqui si -
tion, construction., reconstruction or erection would qualify under the
rules in paragraphs four, five or six of subsection (h) of section
forty-eight of the internal revenue code provided all references in such
paragraphs four, five and six to the dates Cctober nine, nineteen
hundred sixty-six, and Cctober ten., nineteen hundred sixty-six, shall be
read as Decenber thirty-first, nineteen hundred sixty-seven. A taxpayer
shall be allowed a deduction under clauses (i), (ii) or (iii) of this
paragraph only if the tangible property shall be delivered or the
construction, reconstruction or erection shall be conpleted on or before
Decenber thirty-first, nineteen hundred sixty-nine, except in the case
of tangible property which is acquired, constructed, reconstructed or
erected pursuant to a contract which was, on or before Decenber thirty-
first, nineteen hundred sixty-seven, and at all tines thereafter, bind-
ing on the taxpayer. Provided. however, for any taxable year beginning
on or after January first, nineteen hundred sixty-eight., a taxpayer
shall not be allowed a deduction under paragraph one of this subsection
with respect to tangible personal property leased by it to any other
person or corporation. For purposes of the preceding sentence, any
contract or agreenent to |lease or rent or for a license to wuse such
property shall be considered a lease. Wth respect to property which the
taxpayer uses itself for purposes other than leasing for part of a taxa-
ble vear and leases for a part of a taxable year, the taxpayer shall be
all owed a deduction under paragraph one of this subsection in proportion
to the part of the year it uses such property.

(3) If the deduction allowable for any taxable year pursuant to this
subsection exceeds the portion of the taxpayer's entire net incone allo-

cated to this state for such year, the excess may be carried over to the
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following taxable year or years and may be deducted fromthe portion of
the taxpayer's entire net incone allocated to this state for such vyear
or_years.

(4) In any taxable year when property is sold or otherw se disposed
of, with respect to which a deduction has been allowed pursuant to this
subsection, subdivision twelve of section two hundred nineteen-z or
subdi vision ten of section two hundred nineteen-xx of this chapter (as
such subdivisions were in effect on or before Decenber thirty-first,
ni neteen hundred seventy-twod), the gain or loss entering into the conpu-
tation of federal taxable incone shall be disregarded in conputing
entire net inconme, and there shall be added or subtracted fromthe
portion of entire net incone allocated within the state the gain or |oss
upon such sale or other disposition. In conputing such gain or loss the
basis of the property sold or disposed of shall be adjusted to reflect
the deduction allowed with respect to such property pursuant to para-
graph one of this subsection. Provided however, that no | oss shall be
recogni zed for the purposes of this paragraph with respect to a sale or
other disposition of property to a person whose acquisition thereof is
not a purchase as defined in section one hundred seventy-nine (d) of the
internal revenue code.

(k-1) A net operating |loss deduction shall be allowed which shall be
presumably the sane as the net operating |oss deduction allowed under
section one hundred seventy-two of the internal revenue code, except
that in every instance where such deduction is allowed under this arti-
cle:

(1) any net operating loss included in deternmining such deduction
shall be adjusted to reflect the inclusions and exclusions fromentire
net incone required by the other provisions of this section

(2) such deduction shall not include any net operating |oss sustained
during any taxable year beginning prior to January first, two thousand
one, or during any taxable year in which the taxpayer was not subject to
the tax inposed by this article,

(3) such deduction shall not exceed the deduction for the taxable year
al | owed under section one hundred seventy-two of the internal revenue
code augnented by the excess of the ampunt allowed as a deduction pursu-
ant to subsection (h) or (i) of this section, whichever is applicable,
over the ampunt allowed as a deduction pursuant to section 166 or 585 of
the internal revenue code, for each taxable year in which the taxpayer
had a net operating loss which is carried to the taxable year of the
deduction under this provision, in the aggregate except to the extent
such excess was previously deducted in conputing entire net incone), and

(4) the net operating |loss deduction allowed under section one hundred
seventy-two of the internal revenue code shall for purposes of this
subsection be deternmined as if the taxpayer had elected under such
section to relinqguish the entire carryback period with respect to net

operating | osses.
(1) In the case of a savings and insurance bank which conducts a life

i nsurance business through a life insurance departnment under the author-
ity of fornmer article six-A of the banking law, entire net incone neans
the federal taxable incone which such bank is required to report to the
United States treasury departnent under paragraph one of subsection (a)
of section five hundred ninety-four of the internal revenue code and the
nodi fications required by this section in conputing entire net incone
shall only be made with respect to such federal taxable incone.
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(m If the period covered by a return under this article is other than
the period covered by the return to the United States treasury depart-
nent

(1) except as provided in paragraph two of this subsection, entire net
incone and alternative entire net incone shall be determned by nulti-
plying the taxable incone reported to such departnent (as adjusted
pursuant to the provisions of this article) by the nunber of cal endar
nonths or major parts thereof covered by the return under this article
and dividing by the nunber of calendar nonths or najor parts thereof
covered by the return to such departnent. If it shall appear that such
net hod of deternmining entire net incone or alternative entire net incone
does not properly reflect the taxpayer's incone during the period
covered by the return under this article, the commissioner shall be
authorized in his or her discretion to deternm ne such entire net incone
or alternative entire net incone solely on the basis of the taxpayer's
inconme during the period covered by its return under this article.

(2) in the case of a New York S term nation year, an equal portion of
entire net incone shall be assigned to each day of such vear. The
portion of such entire net incone thereby assigned to the S short vyear
and the C short year shall be included in the respective returns for the
S short year and the C short year under this article. However, where
paragraph three of subsection (s) of section six hundred twelve of this
chapter applies, the portion of such entire net incone assigned to the S
short year and the C short vear shall be determined under nornm
accounting rules.

(n) The tax commission may, whenever necessary in order properly to
reflect the entire net incone of any taxpayer, deternine the year or
period in which any itemof incone or deduction shall be included., with-
out regard to the nethod of accounting enployed by the taxpayer.

(0) @BSS. (1) New York S corporation. In the case of a New York S
corporation which is the parent of a qualified subchapter S subsidiary
(QSSS) with respect to a taxable year:

(A) where the QSSS is not an excluded corporation,

(i) in deternmning the entire net incone of such parent corporation
all assets, liabilities, incone and deductions of the QSSS shall be
treated as assets, liabilities, incone and deductions of the parent
corporation, and

(ii) the QSSS shall be exenpt fromall taxes inposed by this article,
and

B where the SS is an excluded corporation, the entire net incone
of the parent corporation shall be determined as if the federal QSSS
election had not been nmde.

(2) New York C corporation. In the case of a New York C corporation
which is the parent of a QSSS with respect to a taxable year:

(A) where the QSSS is a taxpayer,

(i) in determning the entire net incone of such parent corporation
all assets, liabilities, inconme and deductions of the QSSS shall be
treated as assets, liabilities, incone and deductions of the parent
corporation, and

(ii) the QSSS shall be exenpt fromall taxes inposed by this article,
and

(B) where the QSSS is not a taxpayer,

(i) if the QSSS is not an excluded corporation, the parent corporation
may make a QSSS inclusion election to include all assets, liabilities,
income and deductions of the QSSS as assets, liabilities, incone and

deductions of the parent corporation, and
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(ii) in the absence of such election, or where the QSSS is an excl uded
corporation, the entire net incone of the parent corporation shall be
determined as if the federal QSSS el ection had not been nmde.

(3) Non-New York S corporation not excluded. In the case of an S
corporation which is not a taxpayer and not an excluded corporation, and
which is the parent of a QSSS which is a taxpayer, the shareholders of
the parent corporation shall be entitled to make the New York S el ection
under subsection (a) of section six hundred sixty of this chapter.

(A) For any taxable year for which such electionis in effect, the
parent corporation shall be subject to tax under this article as a New
York S corporation, and the provisions of subparagraph (A) of paragraph
one of this subsection shall apply.

(B) For any taxable year for which such electionis not in effect., the
(SSS shall be a New York C corporation., and the entire net incone of the
(SSS shall be determined as if the federal QSSS election had not been
made. For purposes of such determ nation, the taxable year of the parent
corporation shall constitute the taxable year of the QSSS, excluding.
however, any portion of such year during which the QSSS is not a taxpay-
er.

(4) S corporation excluded. In the case of an S corporation which is
an excluded corporation and which is the parent of a QSSS which is a
taxpayer, the QSSS shall be a New York C corporation and the provisions
of subparagraph (B) of paragraph three of this subsection shall appl

(5) Excluded corporation. The term "excluded corporation” neans a
corporation subject to tax wunder sections one hundred eighty-three
through one hundred eighty-five of this chapter., inclusive, or article
nine-A or thirty-three of this chapter, or a foreign corporation not
taxable by this state which, if it were taxable, would be subject to tax
under any of such sections or articles.

(6) Taxpayer. For purposes of this paragraph, the term"taxpayer"
neans a parent corporation or QSSS subject to tax wunder this article,
determ ned without regard to the provisions of this paragraph.

(7) @SSS inclusion election. The election under clause (i) of subpara-
graph (B) of paragraph two of this subsection shall be effective for the
taxable vyear for which made and for all succeeding taxable yvears of the
corporation until such election is termnated. An election or term-
nation shall be made on such formand in such manner as the conmm ssi oner
nmay prescribe by regulation or instruction.

(p)  Energing technology investnent deferral. In the case of any sale
of a qualified energing technologies investnent held for nore than thir-
ty-six nonths and with respect to which the taxpayer elects the applica-
tion of this subsection, gain fromsuch sale shall be recognized only to
the extent that the anmpbunt realized on such sale exceeds the cost of any
qualified energing technologies investnent purchased by the taxpayer
during the three hundred sixty-five-day period beginning on the date of
such sale, reduced by any portion of such cost previously taken into
account under this subsection. For purposes of this subsection the
follow ng shall apply:

(1) Aqualified investnent is stock of a corporation or an interest,
other than as a creditor, in a partnership or linited liability conpany
that was acquired by the taxpayer as provided in Internal Revenue Code §
1202(c)(1)(B), except that the reference to the term "stock" in such
section shall be read as "investnent," or by the taxpayer froma person
who had acquired such stock or interest in such a nmanner

(2) A qualified energing technology investnent is a qualified invest-
ment, that was held by the taxpayer for at least thirty-six nonths, in a
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conpany defined in paragraph (c) of subdivision one of section thirty-
one hundred two-e of the public authorities lawor an investnent in a
partnership or limted liability conpany that is taxed as a partnership
to the extent that such partnership or limted liability conpany invests
in qualified energing technol ogy conpani es.

(3) For purposes of determ ning whether the nonrecognition of gain
under this subsection applies to a qualified energing technologies
investment that is sold, the taxpayer's holding period for such invest-
nent and the qualified energing technologies investnent that is
purchased shall be deternmined without regard to Internal Revenue Code §
1223.

(q) Anpunts deferred. The anpunt deferred under subsection (p) of this
section shall be added to entire net incone when the reinvestnent in the
New York qualified energing technol ogy conpany which qualified a taxpay-
er for such deferral is sold.

(r) For taxable years beginning after Decenber thirty-first, two thou-
sand two, in the case of qualified property described in paragraph two
of subsection k of section 168 of the internal revenue code, other than
qualified resurgence zone property described in subsection (u) of this
section, and other than qualified New York Lliberty Zone property
described in paragraph two of subsection b of section 1400L of the
internal revenue code (without regard to clause (i) of subparagraph (Q
of such paragraph), which was placed in service on or after June first,
two thousand three, a taxpayer shall be allowed with respect to such
property the depreciation deduction allowable under section 167 of the
internal revenue code as such section would have applied to such proper-
ty had it been acquired by the taxpayer on Septenber tenth, two thousand
one.

(s) Related nenbers expense add back. (1) Definitions. (A) Related
nenber. "Related nenber” neans a related person as defined in subpara-
graph (c) of paragraph three of subsection (b) of section four hundred
sixty-five of the internal revenue code, except that "fifty percent"”
shall be substituted for "ten percent".

(B) Effective rate of tax. "Effective rate of tax" neans, as to any
state or U S. possession, the maximum statutory rate of tax inposed by
the state or possession on or neasured by a related nenber's net incone
nultiplied by the apportionnent percentage, if any, applicable to the
related menber under the laws of said jurisdiction. For purposes of this
definition, the effective rate of tax as to any state or U S. possession
is zero where the related nenber's net incone tax liability in said
jurisdiction is reported on a conbined or consolidated return including
both the taxpayer and the related nenber where the reported transactions
between the taxpayer and the related nenber are elinmnated or offset.
Al so, for purposes of this definition., when conputing the effective rate
of tax for a jurisdictionin which a related nenber's net incone is
elimnated or offset by a credit or simlar adjustment that is dependent
upon the related nenber either nmaintaining or managi ng intangible prop-
erty or collecting interest incone in that jurisdiction, the nmaxinmm
statutory rate of tax inposed by said jurisdiction shall be decreased to
reflect the statutory rate of tax that applies to the related nenber as
effectively reduced by such credit or simlar adjustnent.

(O Royalty paynents. Royalty paynents are paynents directly connected
to the acquisition, use, maintenance or nanagenent. ownership, sale,
exchange, or any other disposition of licenses, tradenarks, copyrights,
trade nanes, trade dress, service marks, nmsk works, trade secrets,

patents and any other similar types of intangible assets as deterni ned
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by the conmissioner, and include anounts allowable as i nterest
deductions under section one hundred sixty-three of the internal revenue
code to the extent such anpbunts are directly or indirectly for, related
to or in connection with the acquisition., use, nmintenance or nmanhage-
nent. ownership, sale, exchange or disposition of such intangible
assets.

(D) Valid business purpose. A valid business purpose is one or nore
busi ness purposes, other than the avoidance or reduction of taxation
which alone or in conbination constitute the primary notivation for sone
business activity or transaction, which activity or transaction changes
in a neaningful way, apart fromtax effects, the econonic position of
the taxpayer. The econonic position of the taxpayer includes an increase
in the market share of the taxpayer. or the entry by the taxpayer into
new busi ness markets.

2) Royalty expense add backs. (A) Except where a taxpayer is included
in a conbined return with a related nenber pursuant to subsection (f) of
section fourteen hundred sixty-two of this article, for the purpose of
conputing entire net inconme, a taxpayer nust add back royalty paynents
directly or indirectly paid, accrued, or incurred in connection with one
or nore direct or indirect transactions with one or nore rel ated nenbers
during the taxable vear to the extent deductible in calculating federa
taxabl e i ncone.

(B) Exceptions. (i) The adjustnent required in this subsection shal
not apply to the portion of the royalty paynment that the taxpayer estab-
lishes, by clear and convincing evidence of the type and in the form
specified by the conmissioner, neets all of the followi ng requirenents:
(1) the related nenber was subject to tax in this state or another state
or possession of the United States or a foreign nation or sone conbina-
tion thereof on a tax base that included the royalty paynent paid,
accrued or incurred by the taxpayer; (I1) the related menber during the
sane taxable year directly or indirectly paid, accrued or incurred such
portion to a person that is not a related nenber; and (Ill) the trans-
action giving rise to the royalty paynent between the taxpayer and the
rel ated nenber was undertaken for a valid business purpose.

(ii) The adjustnment required in this subsection shall not apply if the
taxpayer establishes, by clear and convincing evidence of the type and
in the formspecified by the comm ssioner, that: (1) the related nenber
was subject to tax on or neasured by its net incone in this state or
another state or possession of the United States or sone conbination
thereof; (Il1) the tax base for said tax included the royalty paynment
paid, accrued or incurred by the taxpayer:; and (IIl) the aggregate
effective rate of tax applied to the related nenber in those jurisdic-
tions is no less than eighty percent of the statutory rate of tax that
applied to the taxpayer under section fourteen hundred fifty-five of
this article for the taxable year.

(iii) The adjustnent required in this subsection shall not apply if
the taxpayer establishes, by clear and convincing evidence of the type
and in the form specified by the conm ssioner, that: (1) the royalty
paynment was paid, accrued or incurred to a related nenber organized
under the laws of a country other than the United States; (Il) the
related nenber's incone fromthe transaction was subject to a conprehen-
sive incone tax treaty between such country and the United States; (I111)
the related nenber was subject to tax in a foreign nation on a tax base
that included the royalty paynent paid. accrued or incurred by the
taxpayer; (1V) the related nenber's inconme from the transaction was

taxed in such country at an effective rate of tax at |east equal to that
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inmposed by this state; and (V) the royalty paynent was paid, accrued or
incurred pursuant to a transaction that was undertaken for a valid busi-
ness purpose and using terns that reflect an armis length relationship

(iv) The adjustnment required in this subsection shall not apply if the
taxpayer and the conmi ssioner agree in witing to the application or use
of alternative adjustnents or conputations. The conmmi ssioner may, in his
or her discretion, agree to the application or use of alternative
adj ustnents or conputations when he or she concludes that in the absence
of such agreenent the incone of the taxpayer would not be properly
reflected.

(t) For taxable years beginning after Decenber thirty-first, two thou-
sand two, upon the disposition of property to which subsection (r) of
this section applies, the anbunt of any gain or loss includible in
entire net incone shall be adjusted to reflect the inclusions and excl u-
si ons from entire net income pursuant to paragraph thirteen of
subsection (b) of this section attributable to such propert

(u) For purposes of subsections (r) and (t) of this section, qualified
resurgence zone property shall nmean qualified property described in
paragraph two of subsection Kk of section 168 of the internal revenue
code substantially all of the use of which is in the resurgence zone, as
defined below, and is in the active conduct of a trade or business by
the taxpayer in such zone, and the original use of which in the resur-
gence zone commences with the taxpayer after Decenber thirty-first, two
thousand two. The resurgence zone shall nean the area of New York county
bounded on the south by a line running fromthe intersection of the
Hudson River with the Holland Tunnel. and running thence east to Cana
Street, then running along the centerline of Canal Street to the inter-
section of the Bowery and Canal Street. running thence in a southeaster-
ly direction diagonally across Manhattan Bridge Plaza, to the Manhattan
Bridge and thence along the centerline of the Manhattan Bridge to the
poi nt where the centerline of the Manhattan Bridge would intersect with
the easterly bank of the East River, and bounded on the north by a line
running fromthe intersection of the Hudson River wth the Holland
Tunnel and running thence north along Wst Avenue to the intersection of
Clarkson Street then running east along the centerline of d arkson
Street to the intersection of Wshington Avenue, then running south
along the centerline of Washington Avenue to the intersection of West
Houston Street, then east along the centerline of Wst Houston Street,
then at the intersection of the Avenue of the Anericas continuing east
along the centerline of East Houston Street to the easterly bank of the
East Ri ver.

(v) Disallowed investnent proceeds froma REIT or RIC. (1)(A) As used
in this subsection, the term"REIT" neans a real estate investnent trust
as defined in section eight hundred fifty-six of the internal revenue
code.

(B) As wused in this subsection. the term"R C' neans a requl ated
investment conpany as defined in section eight hundred fifty-one of the
internal revenue code.

(C) As used in this subsection, the term"REIT hol ding conpany"” neans
a corporation that (i) owns, directly or indirectly, over fifty percent
of the capital stock of a REIT, or (ii) in connection with one or nore
other corporations in its affiliated group (as such termis defined in
section fifteen hundred four of the internal revenue code w thout regard
to the exclusions provided for in subsection (b) of such section fifteen
hundred four), owns over fifty percent of the capital stock of a REIT.
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(D) As used in this subsection, the term"RIC holding conpany" neans a
corporation that (i) owns, directly or indirectly, over fifty percent of
the capital stock of a RIC or (ii) in connection with one or nore other
corporations in its affiliated group (as such termis defined in section
fifteen hundred four of the internal revenue code without regard to the
exclusions provided for in subsection (b) of such section fifteen
hundred four), owns over fifty percent of the capital stock of a RIC

2 For urposes of conputing entire net incone or other applicable
taxabl e base, there shall be no deduction for disallowed investnent
proceeds as defined in paragraphs three and four of this subsection

(3) For purposes of the deduction of gains in excess of |osses under
subparagraph (iii) of paragraph eleven of subsection (e) of this
section, disallowed investnent proceeds neans (A) gain or loss fromthe
di sposition of an ownership interest in a REIT, (B) gain or loss from
the disposition of an ownership interest in a RIC, and (C) gain or |oss
fromthe disposition of an ownership interest in a REIT holding conpany
or a RICholding conpany to the extent the gain or loss is attributable
to such holding conpany's ownership interest in a REIT or a RIC

(4) For purposes of the deduction of dividend incone from subsidiary
capi tal under subparagraph (ii) of paragraph eleven of subsection (e) of
this section, disallowed investnment proceeds neans (A) dividends froma
REIT, and (B) dividends froma RIC (C) dividends from a REIT holding
conpany or a RIC holding conpany to the extent the dividends are attrib-
utable to such holding conpany's ownership interest in a REIT or a RIC

(5) Notwi thstanding paragraphs three and four of this subsection,

(A) disallowed investnent proceeds shall not include any dividends
from or attributable to, a REIT or a RIC required to be included in a
conbined report pursuant to subdivisions five or seven of section two
hundred nine of this chapter to the extent such dividends were included
in the conputation of conmbined entire net incone; and

B) a banking corporation., or a group of banking corporations properl
included in a conbined return, with taxable assets (or conbined taxable
assets in the case of a conbined return) for the taxable year of eight
billion dollars or less shall not have any disallowed investnent
proceeds.

8 1453-A. Conputation of alternative entire net incone. (a) Alterna-
tive entire net incone neans entire net incone as determ ned pursuant to
section fourteen hundred fifty-three of this article, except that the
deductions described in paragraphs eleven and twelve of subsection e
of section fourteen hundred fifty-three of this article shall not be
al | owned.

(b) Any election made pursuant to paragraph two of subsection (b) of
section fourteen hundred fifty-four of this article with respect to the
nodi fication provided for in subsection (f) of section fourteen hundred
fifty-three of this article shall be deened to have been nade for
pur poses of conputing alternative entire net incone.

8 1454. Allocation. (a) In general. |If a taxpayer's entire net incone,
alternative entire net incone, or taxable assets are derived from busi-
ness carried on wthin and without the state, the taxpayer shall., for
pur poses of conputing allocation percentages. conpute pavroll., receipts,
and deposits percentages in accordance with the follow ng rules:

(1) The taxpayer shall ascertain the percentage which eighty percent
of the total wages., salaries and other personal service conpensation
during the taxable year of enployees within the state., except wages,
salaries and other personal service conpensation of general executive

officers, bears to the total wages, salaries and other personal service
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conpensation during the taxable year of all the taxpayer's enpl oyees
within and without the state, except wages, salaries and other persona
service conpensation of general executive officers.

(2) (A) The taxpayer shall ascertain the percentage which the receipts
of the taxpayer arising during the taxable year from

(i) loans (including a taxpayer's portion of a participation in a
loan) and financing leases within the state, and all other business
receipts earned within the state, bear to

(ii) the total amount of the taxpayer's receipts fromloans (including
a taxpayer's portion of a participation in a |loan) and financing | eases
and all other business receipts within and without the state.

(B) Al interest fromloans and financing |leases is |ocated where the
greater portion of incone producing activity related to the |oan or
financing |l ease occurred; provided, however:

(i) In the case of a taxpayer described in paragraph one, two., three,
four, five or seven of subsection (a) of section fourteen hundred
fifty-two of this article, a loan or financing | ease attributed by such
taxpayer to a branch without the state shall be presuned to be properly
so attributed provided that such presunption nmay be rebutted if the tax
commi ssion denonstrates that the greater portion of incone producing
activity related to the loan or financing lease did not occur at such
branch. Where such presunption has been rebutted, the | oan or financing
| ease shall be presuned to be within this state if the taxpayer had a
branch within this state at the tine the loan or financing | ease was
made. The taxpayer may rebut such presunption by denpnstrating that the
greater portion of incone producing activity related to the |oan or
financing | ease did not occur within the state. In the case of a loan or
financing | ease which is recorded on the books of a place wthout the
state which is not a branch., it shall be presuned that the greater
portion of income producing activity related to such locan or financing
|lease occurred wthin this state if the taxpayer had a branch within
this state at the tine the loan or financing | ease was made. The taxpay-
er may rebut such presunption by denpnstrating that the greater portion
of incone producing activity related to the loan or financing | ease did
not occur within this state.

(ii) In the case of a taxpayer described in paragraph six or nine of
subsection (a) of section fourteen hundred fifty-two of this article, a
loan or financing lease attributed by such taxpayer to a bona fide

office without the state shall be presuned to be properly so attributed

provided that such presunption may be rebutted if the tax conm ssion
denonstrates that the greater portion of incone producing activity

related to the loan or financing lease did not occur without this state.

(O Receipts from lease transactions other than financing |eases
referred to in subparagraph (B) are |ocated where the property subject
to the lease is |ocated

(D) (i) Interest, and fees and penalties in the nature of interest,
from bank, credit, travel and entertainnent card receivables are earned
within the state if the mailing address of the card holder in the
records of the taxpayer is in the state;

(ii) Service charges and fees fromsuch cards are earned within the
state if the mailing address of the card holder in the records of the
taxpayer is in the state; and

(iii) Receipts fromnerchant discounts are earned within the state if
the nmerchant is located within the state.

(E) The portion of total net gains and other incone from trading
activities (including but not limted to foreign exchange, options and
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financial futures), and frominvestnent activities which is attributed
within the state shall be ascertained by multiplying such total net
gains and other incone by a fraction the nunerator of which is the aver-
age value of trading assets and investnent assets attributable to this
state and the denonminator of which is the average value of all trading
and investnent assets. A trading asset or investnent asset is attribut-
able to this state if the greater portion of incone producing activity
related to the trading asset or investnent asset occurred within the
state.

(F) Fees or charges fromthe issuance of letters of credit, travelers
checks and noney orders are earned within the state if such letters of
credit, travelers checks or noney orders are issued within the state.

(G Rules for receipts fromcertain services to investnent conpanies.
(1) For taxable years beginning on or after January first, two thousand
one, the portion of receipts received froman investnent conpany arising
fromthe sale of managenent, administration or distribution services to
such investnent conpany deternined in accordance with clause two of this
subpar agraph shall be deened to arise fromservices perforned within the
state (such portion referred to herein as the New York portion).

(2) The New York portion shall be the product of (i) the total of such
receipts fromthe sale of such services and (ii) a fraction. The nunera-
tor of that fraction is the sumof the nonthly percentages (as defined
hereinafter) deternined for each nonth of the investnent conpany's taxa-
ble year for federal inconme tax purposes which taxable year ends wthin
the taxable vyear of the taxpayer (but excluding any nonth during which
the investnent conpany had no outstanding shares). The nonthly percent-
age for each such nonth is deternmined by dividing (i) the nunber of
shares in the investnent conpany which are owned on the last day of the
nonth by shareholders which are doniciled in the state by (ii) the tota
nunber of shares in the investnent conpany outstanding on that date. The
denomi nator of the fraction is the nunber of such nonthly percentages.

(3)(i) For purposes of this subparagraph the term"donmicile", in the
case of an individual shall have the neaning ascribed to it under arti-
cle twenty-two of this chapter; an estate or trust is donmciled in the
state if it is aresident estate or trust as defined in paragraph three
of subsection (b) of section six hundred five of this chapter; a busi-
ness entity is domciled in the state if the |ocation of the actual seat
of managenent or control is in the state. It shall be presuned that the
dom cile of a shareholder, with respect to any nonth, is his, her or its
mai ling address on the records of the investnent conpany as of the |ast
day of such nonth.

(ii) For purposes of this subparagraph, the term"investnent conpany"”
shall nean a regul ated investnent conpany, as defined in section 851 of
the internal revenue code, and a partnership to which section 7704(a) of
the internal revenue code applies (by virtue of section 7704(c)(3) of
such code) and which neets the requirenents of section 851(b) of such
code. The preceding sentence shall be applied to the taxable year for
federal inconme tax purposes of the business entity which is asserted to
constitute an investnent conpany which ends within the taxable year of
the taxpayer.

(iii) For purposes of this subparagraph, the term "receipts from an
investnment conpany"” includes anpunts received directly froman invest-
nent conpany as well as anmpbunts received fromthe shareholders in such
investnent conpany. in their capacity as such.

iv) For purposes of this subparagraph., the term "managenent services"
neans the rendering of investnent advice to an investnent conpany,
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nmaking determi nations as to when sales and purchases of securities are
to be mde on behalf of an investnent conpany, or the selling or
purchasing of securities constituting assets of an investnent conpany,
and related activities, but only where such activity or activities are
perfornmed pursuant to a contract with the investnent conpany entered
into pursuant to section 15(a) of the federal investnent conpany act of
ni neteen hundred forty, as anended.

(v) For purposes of this subparagraph, the term "distribution
services" neans the services of advertising, servicing investor accounts
(including redenptions), marketing shares or selling shares of an
investment conpany. but, in the case of advertising, servicing investor
accounts (including redenptions) or narketing shares., only where such
service is perfornmed by a person who is (or was, in the case of a closed
end conpany) also engaged in the service of selling such shares. In the
case of an open end conpany, such service of selling shares nmust be

erforned pursuant to a contract entered into pursuant to section 15(b

of the federal investnent conpany act of nineteen hundred forty, as
anended.

(vi) For purposes of this subparagraph, the term "adninistration
services" includes «clerical, accounting. bookkeeping, data processing.

internal auditing. legal and tax services perforned for an investnent
conpany but only if the provider of such service or services during the
taxable year in which such service or services are sold also sells
managenment or distribution services, as defined initem(v) of this
clause, to such investnent conpany.

(H Al receipts fromthe performance of services not described in
this clause are earned within the state if the services are perforned in
the state. Wien a service is perforned both within and wi thout the
state, the receipts shall be allocated within and without the state in
accordance with rules and regulations of the tax conm ssion.

(1) Al other receipts not described in subparagraphs (B) through (H)
of this paragraph shall be attributable within and without the state in
accordance with rules and regulations issued by the com ssi oner.

(3) The taxpaver shall ascertain the percentage which the average
value of deposits maintained at branches within the state during the
taxable vyear, bears to the average value of all the taxpayer's deposits
nai ntai ned at branches within and without the state during the taxable

year.
4 Each er cent age conput ed ursuant to this subsection shall be

conputed on a cash or accrual basis according to the method of account-

ing used for the taxable year. The receipts percentage shall include
only receipts which are included in alternative entire net incone for
the taxable vyear. The deposits and payroll percentages shall include

only deposits and payroll the expenses of which are included in the
conputation of alternative entire net incone for the taxable year

(5) For purposes of this section:

(A) The term"bona fide office" neans an office at which the taxpayer
carries on its business in a regular and systematic manner and which is
conti nuously maintained, occupied and used by enpl oyees of the taxpayer.

(B) The term "branch" neans a bona fide office which is used by the
taxpayer on a regular and systematic basis to (i) approve |loans (regard-
|l ess of whether the approval of certain classes of |oans requires review
or final approval by another office of the taxpayer), (ii) accept |oan
repaynents, (iii) disburse funds, and (iv) conduct one or nore other

functions of a banking business.
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(6) If it shall appear to the tax conmmission that the allocation
percentage determined in subsection (b), (c), or (d) of this section
does not properly reflect the activity, business, incone or assets of a
taxpayer within the state, the tax comm ssion shall be authorized in its
discretion to adjust it by (1) excluding one or nore of the factors
therein, (2) including one or nore other factors, or (3) any other sim-
lar or different nmethod calculated to effect a fair and proper allo-
cation of the income or assets reasonably attributable to the state.

(7) The tax conmmi ssion fromtine to tine shall publish all rulings of
general public interest with respect to any application of t he
provi sions of paragraph six of this subsection.

(b) Allocation of entire net incone.

(1) If a taxpayer's entire net incone is derived frombusiness carried
on both wthin and wthout the state, the portion thereof which is
derived frombusiness carried on within the state shall be determ ned by
multiplying its entire net incone by the incone allocation percentage
deternmined as follows: add the percentages ascertained under paragraphs
one, two and three of subsection (a) of this section, plus, in the case
of a taxpayer other than a New York S corporation, an additiona
percentage equal to the receipts percentage ascertained under paragraph
two of such subsection and an additional percentage equal to the depos-

its percentage ascertained under paragraph three of such subsection, and

divide the result by the nunber of percentages so added together.
(1-a) Notwithstanding the provisions of paragraph one of this

subsection, each banking corporation described in paragraph nine of
subsection (a) of section fourteen hundred fifty-two of this article
subject to the tax inposed by this article that substantially provides
nmanagenent ., adninistrative or distribution services to an investnent
conpany, as such terns are defined in subparagraph (G of paragraph two
of subsection (a) of this section, shall determne the portion of its
entire net incone derived frombusiness carried on within the state by
mul tiplying such incone by an incone allocation percentage obtained as
foll ows:

(A) For taxable years beginning on or after January first, two thou-
sand six and before the first day of January, two thousand seven, by
adding the follow ng percentages:

(i) the product of seventeen percent and the percentage determnm ned
under paragraph one of subsection (a) of this section,

(ii) the product of fifty percent and the percentage deterni ned under

aragraph two of subsection (a) of this section, and

(iii) the product of thirty-three percent and the percentage deter-
m ned under paragraph three of subsection (a) of this section.

(B) For taxable years beginning on or after January first, two thou-
sand seven and before the first day of January, two thousand eight, by
adding the follow ng percentages:

(i) the product of ten percent and the percentage deternined under
par agraph one of subsection (a) of this section,

(ii) the product of seventy percent and the percentage detern ned
under paragraph two of subsection (a) of this section, and

(iii) the product of twenty percent and the percentage detern ned
under paragraph three of subsection (a) of this section

(C) For taxable years beginning on or after January first, two thou-
sand eight, by the percentage ascertained under paragraph two of
subsection (a) of this section.

(2) (A Inlieu of the nodification provided for in subsection (f) of
section fourteen hundred fifty-three of this article, (relating to a
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nodification for the adjusted eligible net income of an internationa
banking facility)., a taxpayer may, in the nmanner prescribed by the tax
conm ssion, elect to nodify on an annual basis its incone allocation
percentage in the manner described in clauses (i), (ii) and (iii) of
thi s subparagraph

(i) wages, salaries and other personal service conpensation properly
attributable to the production of eligible gross incone of the tax-
paver's international banking facility shall not be included in the
conputation of wages, salaries and other personal service conpensation
of enployees within the state,

(ii) receipts properly attributable to the production of eligible
gross incone of the taxpayer's international banking facility shall not
be included in the conputation of receipts within the state, and

(iii) deposits fromforeign persons which are properly attributable to
the production of eligible gross incone of the taxpayer's internationa
banking facility shall not be included in the conputation of deposits
nai ntai ned at branches within the state.

(B) For purposes of this paragraph., the term"eligible gross inconge"
refers to such term as set out in subsection (f) of section fourteen
hundred fifty-three of this article except that the term "foreign
person" as defined in paragraph eight of such subsection (f) shall not
include a foreign branch of the taxpayer and in no event shall trans-
actions between the taxpayer's international banking facility and its
foreign branches be consi dered.

(c) Allocation of alternative entire net incone. |If a taxpayer's
alternative entire net incone is derived frombusiness carried on both
within and without the state, the portion thereof which is derived from
business carried on within the state shall be determ ned by nmultiplying
its alternative entire net inconme by the alternative entire net inconme
all ocation percentage determ ned as follows:

1) Reconpute the payroll percentage under paragraph one of subsection
(a) of this section without giving consideration to the phrase "eighty
percent of," add to the resulting percentage the percentages ascertained
under paragraphs two and three of such subsection, and divide the result
by the nunber of percentages so added together.

(2) When an election has been made pursuant to paragraph two of
subsection (b) of this section (relating to international banking facil-
ities) the taxpayer shall nake the nodifications described in such para-
graph for purposes of its alternative entire net incone allocation
per cent age._

(3) For taxable years beginning on or after January first, two thou-
sand six, each banking corporation described in paragraph nine of
subsection (a) of section fourteen hundred fifty-two of this article
subject to the tax inposed by this article that substantially provides
nmanagenent ., adninistrative or distribution services to an investnent
conpany, as such terns are defined in subparagraph (G of paragraph two
of subsection (a) of this section, shall determne the portion of its
alternative entire net incone derived frombusiness carried on within
the state by nultiplying such incone by the percentage ascertained for
the taxable vyear under paragraph one-a of subsection (b) of this
section, except that in conputing such percentage (A) for taxable years
beginning before January first, two thousand eight. no consideration
shall be given to the phrase "eighty percent of" in paragraph one of
subsection (a) of this section, (B) for taxable years beginning before
January first, two thousand eight, when an election has been nade pursu-
ant to paragraph two of subsection (b) of this section (relatin to an




O©CoOoO~NOUP~WNE

A. 3474 46

international banking facility) the taxpayer shall mnmake the nodifica-
tions described in such paragraph, and (C) for taxable vyears beginning
on or after January first, two thousand eight. when an el ection has been
nmade pursuant to paragraph two of subsection (b) of this section (relat-
ing to an international banking facility) the taxpayer shall neke the
nodi fications described in clause (ii) of subparagraph (A) of such para-
graph.

d) Allocation of taxable assets. If the taxpayer's taxable assets are
derived from business carried on both within and without the state, the
portion thereof which is derived frombusiness carried on within the
state shall be determined by nultiplying its taxable assets by an asset
allocation percentage deternmned in the sane manner as the incone all o-
cation percentage under subsection (b) of this section, deternmined as if
the election provided for in paragraph two of such subsection has been
made, except that the nodifications described in clauses (i), (ii) and

iii) of subparagraph (A) of such paragraph shall not be made.

8§ 1455. Conputation of tax. The tax inposed by section fourteen
hundred fifty-one of this article shall be, in the case of each taxpayer
other than a New York S corporation, the greater of the foll owi ng conpu-
tations:

(a) Basic tax. For taxable vyears beginning before July first, two
thousand, nine percent of the taxpayer's entire net incone, or the
portion thereof allocated to this state, for the taxable year, or part
thereof. For taxable years beginning after June thirtieth, two thousand
and before July first, two thousand one, eight and one-half percent of
the taxpayer's entire net income, or portion thereof allocated to this
state, for the taxable vear, or part thereof. For taxable years bedgin-
ning after June thirtieth, two thousand one and before July first, two
thousand two, eight percent of the taxpayer's entire net incone, or
portion thereof allocated to this state, for the taxable year, or part
thereof. For taxable years beginning after June thirtieth, two thousand
two and before January first, two thousand seven, seven and one-half
percent of the taxpayer's entire net incone, or portion thereof allo-
cated to this state, for the taxable year, or part thereof. For taxable
years beginning on or after January first, two thousand seven, seven and
one-tenth percent of the taxpayer's entire net inconme, or the portion
thereof allocated to this state, for the taxable year. or part thereof.

(b) Alternative mninumtax. |If the tax under subsection (a) of this
section is less than any of the follow ng anpbunts, the tax shall be the
larger of the follow ng anmounts:

(1) (i) Except in the case of a taxpayer described in clause (ii),
(iii), or (iv) of this paragraph., one-tenth of a mll upon each dollar
of taxable assets, or the portion thereof allocated to this state.

(ii) In the case of a taxpayer whose net worth ratio is less than five
but greater than or equal to four percent and whose total assets are
conprised of thirty-three percent or nore of nortgages, one-twenty-fifth
of a mll upon each dollar of taxable assets, or the portion thereof
allocated to this state.

(iii) In the case of a taxpayer whose net worth ratio is less than
four percent and whose total assets are conprised of thirty-three
percent or nore of nortgages. one-fiftieth of a nmll upon each dollar of
taxabl e assets, or the portion thereof allocated to this state.

(iv) For taxable years beginning on or after January first, nineteen
hundred eighty-five, a taxpayer (whether or not a qualified institution
as defined in subparagraph (B) of paragraph five of subsection (f) of
section four hundred six of the federal national housing act, as
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anended, or as defined in paragraph two of subsection (i) of section
thirteen of the federal deposit insurance act., as anended) shall not be
subject to the provisions of this paragraph for that portion of the
taxable vyear in which it had outstanding net worth certificates issued
in accordance with paragraph five of subsection (f) of section four
hundred six of the federal national housing act, as anended, or issued
in accordance with subsection (i) of section thirteen of the federa
deposit insurance act, as anended.

(v) For the purposes of this article:

(A) The term "taxable assets" shall nean the average value of total
assets reduced by any ampunt of noney or other property received from or
attributable to amounts received from the federal deposit insurance
corporation pursuant to subsection (c) of section thirteen of the feder-
al  deposit insurance act, as anended, or the federal savings and | oan
i nsurance corporation pursuant to paragraph one, two, three or four of
subsection (f) of section four hundred six of the federal national hous-
ing act, as anended. Total assets are those assets which are properly
reflected on a bal ance sheet the incone or expenses of which are proper-
ly reflected (or would have been properly reflected if not fully depre-
ciated or expensed or depreciated or expensed to a nonminal anpunt) in
the conputation of alternative entire net incone for the taxable year or
in the conputation of the eligible net incone of the taxpayer's interna-
tional banking facility for the taxable year.

(B) The term"net worth ratio" shall nean the percentage of net worth
to assets on the last day of the taxable year. The term "net worth"
neans the sum of preferred stock, common stock, surplus, capital
reserves, undivided profits, nutual capital certificates, reserve for
contingencies, reserve for loan | osses and reserve for security |osses
mnus assets classified loss. The term"assets" neans the sum of nort-
gage | oans, nonnortgage | oans, repossessed assets, real estate held for
devel opnent or investnent or resale, cash, deposits, investnent securi-
ties, fixed assets and other assets (such as financial futures oodwi | |
and other intangible assets) nmnus assets classified loss. In no event
shall assets be reduced by reserves for |osses.

(CQ) The term "nortgages" shall nean | oans secured by real property
within or without the state, participations in and securities collater-
alized by pools of residential nortgages, whether or not issued or guar-
anteed by a United States governnment agency, and | oans secured by stock
in a cooperative housing corporation. The percentage of total assets
conprised of nortgages shall be an anmpunt equal to the ratio of the
average of the four quarterly bal ances of such nortgages ending wthin
the taxable vyear, to the average of the four quarterly bal ances of al
assets ending within the taxable year. Such quarterly bal ances shall be
conputed in the sanme nmanner as the report of condition required for
federal deposit insurance corporation or federal savings and |oan insur-
ance corporation purposes, whether or not such report is required. For
taxable periods of less than one year, the taxpayer shall conpute such
ratio using the nunber of such quarterly balances ending wthin such
t axabl e peri od.

(2) Three percent of the taxpayer's alternative entire net incone, or
portion thereof allocated to this state, for the taxable year, or part
t her eof .

(3) Two hundred fifty dollars.

(c) New York S corporations. (1) General. In the case of a New York S
corporation, the tax inposed by section fourteen hundred fifty-one of
this article shall be the higher of (i) the anpunt prescribed in




O©CoOoO~NOUP~WNE

A. 3474 48

subsection (a) of this section reduced by the article twenty-two tax
equi val ent or (ii) the anount prescribed in paragraph three of
subsection (b) of this section.

(2) The article twenty-two tax equivalent is the anpunt conputed under
subsection (a) of this section by substituting for the rate therein the
rate of 7.875 percent.

(3) Termnation year. In the case of a termnation year, the tax for
the S short vyear shall be conputed under paragraph one of this
subsection without regard to the anmount prescribed in paragraph three of
subsection (b) of this section, and the tax for the C short year shal
be the larger of the taxes conputed under subsection (a) of this section
or paragraph one or tw of subsection (b) of this section. but in no
event shall the sumof the tax for the S short year and the tax for the
C short year be less than the tax prescribed in paragraph three of
subsection (b) of this section.

8 1455-A. Tax surcharge. (a) In addition to the tax inposed under
section fourteen hundred fifty-one of this article, there is hereby
i nposed, (1) for taxable years ending after June thirtieth, nineteen
hundred eighty-nine and before July first., nineteen hundred ninety, a
tax surcharge at the rate of two and one-half percent of the tax inposed
under section fourteen hundred fifty-one of this article, before
deduction of any credits against tax otherw se allowable under this
article for all or any parts of such taxable years, (2) for taxable
years ending after June thirtieth, nineteen hundred ninety and before
July first, nineteen hundred ninety-four, and until such rate is super-
seded, a tax surcharge at the rate of fifteen percent of the tax inposed
under section fourteen hundred fifty-one of this article, after
deduction of any credits against tax otherwise allowable wunder this
article, (3) for taxable vyears ending after June thirtieth, nineteen
hundred ninety-four and before July first, nineteen hundred ninety-five,
and until such rate is superseded, a tax surcharge at the rate of ten
percent of the tax inposed under section fourteen hundred fifty-one of
this article, after deduction of any credits against the tax otherw se
allowable under this article, (4) for taxable years ending after June
thirtieth, nineteen hundred ninety-five and before July first, nineteen
hundred ninety-six, and until such rate is superseded., a tax surcharge
at the rate of five percent of the tax inposed under section fourteen
hundred fifty-one of this article, after deduction of any credits
against the tax otherw se allowable under this article and (5) for taxa-
ble years ending after June thirtieth, nineteen hundred ninety-six and
before July first, nineteen hundred ninety-seven, a tax surcharge at the
rate of zero percent of the tax inposed under section fourteen hundred
fifty-one of this article, after deduction of any credits against the
tax otherwise allowable under this article. However, the tax surcharge
inposed by this section at the rate of two and one-half percent shal
not be inposed upon any taxpayer for nore than twelve nonths, the tax
surcharge inposed by this section at the rate of fifteen percent shal
not be inposed upon any taxpayer for nore than forty-eight nonths, and
the tax surcharges inposed by this section at the rates of ten percent,
five percent and zero percent shall not, respectively, be inposed upon
any taxpayer for nore than twelve nonths, and the commissioner shal
prescribe by reqgulation or instructions a nethod of proration designed
to effectuate such result. The credits against tax otherwise allowable
under section fourteen hundred fifty-six of this article shall not be

allowed as a credit against the tax surcharge inposed by this section.
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(b) (1) The provisions concerning returns under section fourteen
hundred sixty-two of this article shall be applicable to this section
except that for purposes of an autonmatic extension for six nonths for
filing a return covering the taxes inposed by this article, such auto-
matic extension shall be allowed, for taxable years to which the tax
surcharge inposed by this section apply, only if a taxpayer files with
the comm ssioner an application for extension in such formas the
conmni ssioner _may prescribe and pays on or before the date of such filing
in addition to any other amounts required under this article, tw and
one-half percent, fifteen percent, ten percent, five percent or zero
percent. whichever is the rate applicable to the taxable year pursuant
to subsection (a) of this section, of the anpunt properly estimted as
provided in subsection (b) of section fourteen hundred sixty-three of
this article as its tax payable under section fourteen hundred fifty-one
of this article, before deduction of any credits against tax otherw se
al |l owabl e under section fourteen hundred fifty-six of this article in
the case of the tax surcharge inposed at the rate of two and one-half
percent., and after deduction of any credits against tax otherw se allow
abl e under section fourteen hundred fifty-six of this article in the
case of the tax surcharge inposed at the rate of fifteen, ten, five or
zero percent. The tax surcharge inposed by this section shall be paya-
ble to the commi ssioner in full at the tine the return is required to be
filed.

(2) Except as otherwise provided in this section, all of the
provisions of this article, except for section fourteen hundred fifty-
five-B of this article, presently applicable are applicable to the tax
surcharge inposed by this section with such nodifications as may be
necessary to adapt such |anguage to the tax surcharge inposed by this
section. Such provisions shall apply with the sane force and effect as
if those provisions had been set forth in full inthis section except to
the extent that any provision is either inconsistent with a provision of
this section or not relevant to the tax surcharge inposed by this
section and to that end a reference in this article to the tax inposed
by section fourteen hundred fifty-one of this article shall be read as a
reference to the tax surcharge inposed by this section, and to the sum
of such tax and such tax surcharge in the case of sections fourteen
hundred sixty and fourteen hundred sixty-one of this article and such
other provisions requiring such reading in order to effectuate the
purposes of this provision, unless a different neaning is clearly
required.

(c) Coordination with section fourteen hundred fifty-five-B of this
article. The anobunt of tax surcharge inposed pursuant to this section
shall not be included in any calculation of a tax surcharge inposed
pursuant to section fourteen hundred fifty-five-B of this article.

(d) Insofar as subsection (a) of this section establishes a rate of
fifteen percent in the case of taxable years ending after June thirti-
eth, nineteen hundred ninety and before July first, nineteen hundred
ninety-four and until such rate is superseded, a rate of ten percent in
the case of taxable years ending after June thirtieth, nineteen hundred
ni nety-four and before July first, nineteen hundred ninety-five and
until such rate is superseded, a rate of five percent in the case of
taxabl e years ending after June thirtieth, nineteen hundred ninety-five
and before July first, nineteen hundred ninety-six and until such rate
is superseded, and a rate of zero percent in the case of taxable years
ending after June thirtieth, nineteen hundred ninety-six and before July
first, nineteen hundred ninety-seven, the transition fromsuch rate of
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fifteen percent to such rate of ten percent, from such rate of ten
percent to such rate of five percent, and fromsuch rate of five percent
to such rate of zero percent, shall be deened to occur, respectively, on
the first day of the seventh nonth of each of such taxable years, with
the result that for purposes of inplenentation of such changes in rates,
and notw thstandi ng such subsection (a), there is hereby inposed wth
respect to all taxable vyears ending after June thirtieth, nineteen
hundred ninety-four and before July first, nineteen hundred ninety-five,
including taxable years of fewer than twelve nonths, a tax surcharge at
the rate of twelve and one-half percent; there is hereby inposed with
respect to all taxable years ending after June thirtieth, nineteen
hundred ninety-five and before July first, nineteen hundred ninety-six,
including taxable years of fewer than twelve nonths, a tax surcharge at
the rate of seven and one-half percent; and there is hereby inposed with
respect to all taxable vyears ending after June thirtieth, nineteen
hundred ninety-six and before July first, nineteen hundred ninety-seven,
including taxable years of fewer than twelve nonths, a tax surcharge at
the rate of two and one-half percent. In addition, for purposes of
inplenentation of all the provisions of this section references to ten
percent shall be read as references to twelve and one-half percent,
references to five percent shall be read as references to seven and
one-half percent and references to zero percent shall be read as refer-
ences to two and one-half percent.

1455-B. Tenporary netropolitan transportation business tax surcharge
on banks. (a) For the privilege of exercising its franchise or doing
business in the netropolitan conmuter transportation district in a
corporate or organized capacity, there is hereby inposed on every
taxpayer subject to tax under this article, other than a New York S
corporation, for the taxable years commencing on or after January first,
ni net een hundred eighty-two but ending before Decenber thirty-first, two
t housand nineteen, a tax surcharge, in addition to the tax inposed under
section fourteen hundred fifty-one of this article, at the rate of eigh-
teen percent of the tax inposed under such section fourteen hundred
fifty-one of this article, for such taxable years or any part of such
taxabl e years ending before Decenber thirty-first, nineteen hundred
eighty-three after the deduction of any credits otherw se allowable
under this article, and at the rate of seventeen percent of the tax
inposed under such section for such taxable years or any part of such
taxabl e years ending on or after Decenber thirty-first, nineteen hundred
eighty-three after the deduction of any credits otherwise allowable
under this article; provided however, that such rates of tax surcharge
shall be applied only to that portion of the tax inposed under section
fourteen hundred fifty-one of this article after the deduction of any
credits otherwi se allowable under this article which is attributable to
the taxpayer's business activity carried on within the netropolitan
comuter transportation district; and provided, further, that the tax
surcharge inposed by this section shall not be inposed upon any taxpayer
for nore than four hundred thirty-two nonths. Provided however, that for
taxable years comencing on or after July first, two thousand, such
surcharge shall be calculated as if the rate of the basic tax conputed
under subsection (a) of section fourteen hundred fifty-five of this
article was nine percent.

(b) If the tax inposed under section fourteen hundred fifty-one of
this article is derived frombusiness activity carried on both within
and without the netropolitan commuter transportation district, the
portion of the tax attributable to business activity carried on in the
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netropolitan conmmuter transportation district shall be determned in
accordance with rules and regul ations pronulgated by the tax comr sSion.

(c) The provisions concerning returns under section fourteen hundred
sixty-two of this article shall be applicable to this section, except
that for purposes of an autonmatic extension for six nonths for filing a
return covering the tax surcharge inposed by this section, such automat-
ic extension shall be allowed only if a taxpayer files with the conmm s-
sioner an application for extension in such formas said conmmi ssioner
nmay prescribe by requlation and pays on or before the date of such
filing in addition to any other ampbunts required under this article,
either ninety percent of the entire tax surcharge required to be paid
under this section for the applicable period, or not less than the tax
surcharge shown on the taxpayer's return for the preceding taxable year,
if such preceding taxable year was a taxable year of twelve nonths. The
tax surcharge inposed by this section shall be payable to the conmm s-
sioner in full at the tine the return is required to be filed, and such
tax surcharge or the balance thereof, inposed on any taxpayer which
ceases to exercise its franchise or be subject to the tax surcharge
i nposed by this section shall be payable to the conmi ssioner at the tinme
the return is required to be filed, provided such tax surcharge of a
donestic corporation which continues to possess its franchise shall be
subject to adjustnent as the circunstances may require; all other tax
surcharges of any such taxpayer, which pursuant to the foregoing
provisions of this section would otherwi se be payabl e subsequent to the
tinme such return is required to be filed, shall neverthel ess be payable
at such tine. All of the provisions of this article presently applicable
are applicable to the tax surcharge inposed by this section.

(d) Notwi thstanding any contrary provisions of state or local law, the
tax surcharge inposed under this section shall not be allowed as a
deduction in the conputation of any state or local tax inposed under
this chapter or any chapter or local law Furthernore, the credits
ot herwi se allowable under this article shall not be allowed against the
tax surcharge inposed by this section

(e) The termnetropolitan comuter transportation district as used in
this section shall be defined pursuant to section twelve hundred sixty-
two of the public authorities |aw

8 1456. Credits. (a) Credit for servicing certain nortgages. FEvery
bank, as defined in section two thousand four hundred two of the public
authorities law, which shall have entered into a contract with the state
of New York nortgage agency to service nortgages acquired by such agency
pursuant to the state of New York nprtgage agency act, shall have cred-
ited to it annually to apply upon or in lieu of the paynent of any tax
to which it may be subject under this article an anpunt equal to two and
ninety-three one hundredths percentumof the total principal and inter-
est collected by the bank during its taxable year on each such nortgage
secured by a lien on real estate inproved by a one-famly to four-famly
residential structure and an anpunt equal to the interest collected by
the bank during its taxable year on each such nortgage secured by a lien
on real property inproved by a structure occupied as the residence of
five or nore fanmilies living independently of each other, nultiplied by
a fraction the denonmi nator of which shall be the interest rate payable
on the nortgage (conputed to five decinmal places) and the nunerator of
which shall be .00125 in the case of such a nobrtgage acquired by such
agency for less than one mllion dollars, and .00100 in the case of such
a nortgage acquired by such agency for one mllion dollars or nore;
provi ded, however, that there shall in no case be credited to any such
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bank an anmpunt in excess of the anpbunt due from such bank for taxes
pavable to the state under this article for the taxable year for which
such credit is given. In conputing such tax credit for the servicing of
nortgages on one-famly to four-famly residential structures, the bank
shall be entitled to no credit for the collection of curtailnents or
paynents in discharge of any such nortgage. For the purposes of this
section, (1) a "curtailnent" shall nean anmounts paid by nortgagors (i)
in excess of the nonthly constant due during the nonth of collection and
(ii) in reduction of the unpaid principal balance of the nortgage; in
the absence of clear evidence to the contrary, anmpunts paid in excess of
the nonthly constant due during the nonth of collection shall be deened
to be in reduction of the unpaid principal balance of the nortgage; and
(2) "nonthly constant" shall nean the anmpbunt of principal and interest
which is due and payable according to the nortgage docunents on each
periodi c paynent date.
b) Eligible business facility credit.

(1) On or after April first, nineteen hundred eighty-three, for taxa-
bl e vears beginning before January first, tw thousand, a credit against
the tax inposed by this article shall be allowed only to a taxpayer
owni ng or operating an eligible business facility, where such taxpayer
has received a certificate of eligibility for tax credits, or a renewal
or _extension thereof, for such facility from the New York state job
incentive board prior to April first., nineteen hundred eighty-three, or
has received a certificate of eligibility for tax credits, or a renewal
or extension thereof, for such facility fromthe state tax comr ssion
subsequent to such date pursuant to paragraph eight of this subsection
and only with respect to such facility, to be conputed as hereinafter
provi ded.

(2) The amount of the credit allowable in any taxable year shall be
the sumdetermined by nmultiplying the tax otherwi se due by a percentage
to be determ ned by:

(A) ascertaining the percentage which the total of eligible property
values during the period covered by its return, as defined in paragraph
four of this subsection, bears to the average value of all the taxpay-
er's real and tangible personal property except for inventory within the
state during such period. For the purposes of this subparagraph only,
the taxpayer's real and tangible personal property shall include not
only such property owned by the taxpayer but also property rented to it,
and the value of rented property shall be deened to be eight tines the
net annual rental rate, that is, the annual rental rate paid by the
taxpayer less any annual rental rate received by the taxpayer from
subrental s;

(B) ascertaining the percentage which the total wages, salaries and
other personal service conpensation during such period, of enployees,
except general executive officers and that portion of enployee's wages,
salaries and other personal service conpensation attributable, directly
or indirectly, to the production of adjusted eligible net incone which
is allowed as a deduction from entire net incone as set forth in
subsection (f) of section fourteen hundred fifty-three of this article,
serving in jobs created or retained in an eligible area (as the term
"eligible area" was defined by section one hundred fifteen of the
commerce law as it existed on WMirch thirty-first, nineteen hundred
eighty-three) by such business facility, bears to the total wages. sal a-
ries and other personal service conpensation, during such period, of al
the taxpayer's enployees within the state, except general executive
officers; and




O©CoOoO~NOUP~WNE

A. 3474 53

(C) adding together the percentages so deternined and dividing the
result by two; provided, however, that if no wages, salaries or other
personal service conpensation were paid or incurred by the taxpayer
during such period to enployees within the state other than genera
executive officers, subparagraph (B) of this paragraph shall be disre-
garded and the ampunt of credit allowable shall be determned by nmulti-

plying the tax otherw se due by the percentage specified in subparagraph
A) of this paragraph.

(3) In no event shall the credit herein provided for be allowed in any

anount  which will reduce the tax payable to Il ess than the dollar anount
fixed as a mninumtax by subsection (b) of section fourteen hundred
fifty-five.

(4) (A) Eligible property values, for the purposes of this subsection.
shall include such part of the value of depreciable real and tangible

personal property included in an eligible business facility as repres-
ents:

(i) expenditures paid or incurred by the taxpayer for capital inprove-
nents consisting of the construction, reconstruction, erection or
i nprovenent of real property included in an eligible facility, which
construction, reconstruction, erection or inprovenents were conmmenced on
or after July first, nineteen hundred sixty-eight;

(ii) in the case of real property |eased by the taxpayer from another
party, eight tines the portion of the net annual rental rate attribut-
able to such construction, reconstruction, erection or inprovenent
commenced on or after July first, nineteen hundred sixty-eight;

(iii) expenditures paid or incurred by the taxpayer for the purchase
of tangible personal property, other than vehicles, included in an
eligible business facility, provided such property was purchased on or
after July first, nineteen hundred sixty-eight; and

(iv) in the case of tangible personal property., other than vehicles,
| eased by the taxpayer from another party and included in an eligible
business facility, eight tines the net annual rental rate, provided the
period for which such property was | eased by the taxpayer began on or
after July first, nineteen hundred sixty-eight.

(B) Provided, however, eligible property values for purposes of this
subdi vi sion shall not include expenditures paid or incurred npre than
one vear prior to the filing of an application for a certificate of
eligibility pursuant to section one hundred nineteen of the commerce
law, as such section existed on March thirty-first. nineteen hundred
ei ghty-three.

(C) Provided further that, for purposes of this subsection, eligible
property values shall not include that portion of the value of property
which is used in the production of adjusted eligible net incone which is
allowed as a deduction fromentire net incone as set forth in subsection
(f) of section fourteen hundred fifty-three of this article.

(5) The total of all credits allowed pursuant to this subsection in
any taxable year or years with reference to any eligible business facil-
ity shall not exceed the total eligible property values included.

(6) If a credit is allowed for any taxable year as herein provided on
the basis of a certificate of eligibility, and if such certificate is
revoked or nodified, the taxpayer shall report such revocation or
nodification in its return for the taxable year during which it occurs,
and the tax conmssion shall reconpute such credit and nmay assess any
additional tax resulting fromsuch reconputation within the tine fixed
by paragraph nine of subsection (c) of section ten hundred eighty-three
of this chapter.
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(7) If a business facility owned or operated by a taxpayer shall be an
eligible business facility for only part of a taxable year, the credit
allowed by this subdivision shall be prorated according to the period
such facility was an eligible business facility, and if the total of the
eligible property values shall have changed during any taxable year., a
pro-rata adjustnment shall be made in conputing such credit.

(8) The state tax commi ssion shall be enpowered. on or after Apri
first, nineteen hundred eighty-three, to issue a certificate of eligi-
bility for tax credits to a taxpayer for an eligible business facility
with regard to which such taxpayer has, prior to July first, nineteen
hundred eighty-three, received fromthe New York state job incentive
board initial approval of an application for such certificate by such
board as evidenced by the mnutes of the neeting of the board at which
such application was approved, or a letter of intent authorized by
section 102.4 of part one hundred two of title five of the codes, rules
and requlations of the state of New York regarding such certificate of
eligibility and to renew, extend, revoke or nodify a certificate of
eligibility for tax credits, pursuant to section one hundred twenty of
the commerce | aw as such section existed on March thirty-first, nineteen
hundred ei ghty-three.

(9) For purposes of the requirenent for eligibility for the credit
all owed under this subdivision that a business facility create or retain
not less than five jobs as provided in subdivision (c) of section one
hundred ei ghteen of the commerce |aw as such section existed on March
thirty-first, nineteen hundred eighty-three, a business facility shal
have (i) created not less than five jobs only if the nunber of jobs for
the taxable year exceeds the nunber of jobs at the tine of the commence-
nent of the project as stated on its application for initial approval by
five or nore; or (ii) retained not less than five jobs only if initial
approval was based on the retention of five or nbore jobs and (A) the
nunber of jobs for the taxable year is at |least equal to the nunber of
jobs at the tine of the commencenent of the project as stated on its
application for initial approval or (B) where initial approval was based
on the retention of fewer jobs than the nunber of jobs at the tine of
the commencenent of the project as stated on its application for initia
approval ., the nunber of jobs for the taxable year is at |least equal to
the nunber approved for retention. For purposes of this paragraph. the
phrase "initial approval was based on the retention of five or nore
jobs" shall nmean that such initial approval was given by the job incen-
tive board to an applicant that had not stated in its application for
initial approval that it would increase the nunber of jobs at its facil-
ity by at least five.

(c) WMrtgage recording tax credit. (1) A taxpayer shall be allowed a
credit, to be credited against the tax inposed by this article. The
anpunt of the credit shall be the anpunt of the special additional nort-
gage recording tax paid by the taxpayer pursuant to the provisions of
subdi vi sion one-a of section twd hundred fifty-three of this chapter on
nortgages recorded on and after January first, nineteen hundred seven-
ty-nine. Provided, however, no credit shall be allowed with respect to a
nortgage of real property principally inproved or to be inproved by one
or nore structures containing in the aggregate not nore than six resi-
dential dwelling units, each dwelling unit having its own separate cook-
ing facilities, where the real property is located in one or nore of the
counties conprising the netropolitan conmmuter transportation district
and where the nortgage is recorded on or after May first, nineteen
hundred ei ghty-seven. Provided, however, no credit shall be allowed with
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respect to a nortgage of real property principally inproved or to be
inproved by one or nore structures containing in the aggregate not nore
than six residential dwelling units, each dwelling unit having its own
separate cooking facilities, where the real property is located in the
county of Erie and where the nortgage is recorded on or after May first,
ni net een hundred ei ghty-seven.

(2) In no event shall the credit herein provided for, and carryovers
of such credit, in the aggregate, be allowed in an anount which wll
reduce the tax payable to less than the dollar anpunt fixed as a mninum
tax by subsection (b) of section fourteen hundred fifty-five. However,
if the anbunt of credit or carryovers of such credit, or both, allowable
under this subdivision for any taxable year reduces the tax to such
anount, any amount of credit or carryovers of such credit thus not
deductible in such taxable year may be carried over to the follow ng
year or vyears and may be deducted fromthe taxpayer's tax for such vyear
or _years.

(d) Enpire zone capital credit.

(1) A taxpayer shall be allowed a credit against the tax inposed by
this article. The anpunt of the credit shall be equal to twenty-five
percent of the sumof the following investnents and contributions nmade
during the taxable year and certified by the commissioner of econonic
devel opnent: (A) for taxable years beginning before January first, two
thousand five, qualified investnents made in, or contributions in the
form of donations nmade to, one or nore enpire zone capital corporations
established pursuant to section nine hundred sixty-four of the genera
nunicipal law prior to January first, two thousand five, (B) qualified
investrments in certified zone businesses which during the twelve nonth
period imediately preceding the nonth in which such investnent is nade
enployed full-tine within the state an average nunber of individuals,
excluding general executive officers, of tw hundred fifty or fewer,
conput ed pursuant to the provisions of subparagraph (C of paragraph two
of subsection (e) of this section, except for investnents nmade by or on
behalf of an owner of the business, including, but not linted to, a
st ockhol der. partner or sole proprietor, or any related person, as
defined in subparagraph (C) of paragraph three of subsection (b) of
section four hundred sixty-five of the internal revenue code, and (Q
contributions of noney to community devel opnment projects as defined in
regul ations promulgated by the conmm ssioner of economc devel opnent.
"Qualified investnments" neans the contribution of property to a corpo-
ration in exchange for original issue capital stock or other ownership
interest, the contribution of property to a partnership in exchange for
an interest in the partnership, and sinmilar contributions in the case of
a business entity not in corporate or partnership formin exchange for
an__ownership interest in such entity. The total amount of credit allow

able to a taxpayer under this provision for all vyears, taken in the
aggregate, shall not exceed three hundred thousand dollars, and shal

not exceed one hundred thousand dollars with respect to the investnents
and contributions described in each of subparagraphs (A B) and (C) of

this paragraph.

(2) The credit and carryover of such credit allowed under this
subsection for any taxable year shall not, in the aggregate., reduce the
tax due for such yvear to less than the mnimumtax fixed by subsection
(b) of section fourteen hundred fifty-five of this article. However, if
the ampunt of credit or carryovers of such credit, or both, allowed
under this subsection for any taxable year reduces the tax to such
amount, or if any part of the credit or carryovers of such credit may
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not be deducted fromthe tax otherwise due by reason of the fina
sentence of this paragraph, any anpunt of credit or carryovers of such
credit thus not deductible in such taxable year nmay be carried over to
the following year or years and may be deducted fromthe tax for such
year or vears. In addition, the anpunt of such credit. and carryovers of
such credit to the taxable year, deducted fromthe tax otherw se due may
not, in the aggregate, exceed fifty percent of the tax inposed under
section fourteen hundred fifty-five of this article conputed w thout
regard to any credit provided for under this article.

(2-a) Any carryover of a credit fromprior taxable yvears will not be
allowed to an enpire zone enterprise which is the basis of the credit,
if an enpire zone retention certificate is not issued to such entity
pursuant to subdivision (w) of section nine hundred fifty-nine of the
general nunicipal |aw

(3) Where the stock, partnership interest or other ownership interest
arisin from a ualified investnent as described in subparagraphs (A
and (B) of paragraph one of this subsection is disposed of, the taxpay-
er's entire net incone shall be conputed, pursuant to reqgulations
pronmul gated by the conmi ssioner, so as to properly reflect the reduced
cost thereof arising from the application of the credit provided for
her ei n.

(4) (A) Were a taxpayer sells, transfers or otherwi se disposes of
corporate stock, a partnership interest or other ownership interest
arising fromthe making of a qualified investnent which was the basis,
in whole or in part, for the allowance of the credit provided for under
this subsection, or where a contribution or investnent which was the
basis for such allowance is in any manner, in whole or in part, recov-
ered by such taxpayer, and such disposition or recovery occurs during
the taxable year or within thirty-six nonths fromthe close of the taxa-
ble year with respect to which such credit is allowed, subparagraph (B)
of this paragraph shall apply.

(B) The taxpayer shall add back with respect to the taxable vyear in
which the disposition or recovery described in subparagraph (A) of this
paragraph occurred the required portion of the credit originally
al | owned.

(C) The required portion of the credit originally allowed shall be the
product of (i) the portion of such credit attributable to the property
di sposed of or the paynment or contribution recovered and (ii) the appli-
cabl e percentage..

D) The applicable percentage shall be:

(i) one hundred percent, if the disposition or recovery occurs wthin
the taxable year with respect to which the credit is allowed or within
twel ve nonths of the end of such taxable year,

(ii) sixty-seven percent, if the disposition or recovery oOCCUIrS nore
than twelve but not npre than twenty-four nonths after the end of the
taxable year with respect to which the credit is allowed, or

(iii) thirty-three percent, if the disposition or recovery occurs nore
than twenty-four but not nore than thirty-six nonths after the end of
the taxable year with respect to which the credit is allowed.

(5) If the designation of an area as an enpire zone is no longer in
effect because the designations of all enpire zones pursuant to article
eighteen-B of the general nunicipal |aw have expired, a taxpayer that
has nmade a contribution of npney on or before the day imediately
preceding the day the enpire zones expired to a community devel opnent
project approved by the comm ssioner of economic developnent shall be

deened eligible to claimthe enpire zone capital credit under subpara-
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graph (C of paragraph one of this subsection for additional contrib-
utions nmade prior to April first, two thousand fourteen and certified by
the conmm ssioner of economc developnment to that conmunity devel opnent
project as paynent of a commitnent nade by the taxpayer to that conmmuni -
ty devel opnent project before the enpire zones expired.

(e) FEnpire zone wage tax credit. (1) A taxpayer shall be allowed a
credit, to be conputed as hereinafter provided, against the tax inposed
by this article where the taxpayer has been certified pursuant to arti-
cle eighteen-B of the general rmunicipal [aw. The anmpbunt of such credit
shall be as prescribed in paragraph four hereof.

(2) For purposes of this subsection, the following terns shall have
the follow ng neanings: (A "Enpire zone wages" neans wages paid by the
taxpayer for full-tine enploynent., other than to general executive offi-
cers, during the taxable year in an area designated or previously desig-
nated as an enpire zone or zone equivalent area pursuant to article
eighteen-B of the general nunicipal |aw where such enploynent is in a
job created in the area (i) during the period of its designation as an
enpire zone, (ii) within four years of the expiration of such desig-
nation, or (iii) during the ten yvear period inmmediately follow ng the
date of designation as a zone equivalent area. provided, however, that
if the taxpayer's certification under article eighteen-B of the general
municipal lawis revoked with respect to an enpire zone or zone equiVv-
alent area, any wages paid by the taxpayer, on or after the effective
date of such decertification, for enploynent in such zone shall not
constitute enpire zone wages.

(B) "Targeted enpl oyee" neans a New York resident who receives enpire
zone wages and who is (i) an eligible individual under the provisions of
the targeted jobs tax credit (section fifty-one of the internal revenue
code), (ii) eligible for benefits under the provisions of the workforce
investment act as a dislocated worker or lowincone individual (P.L.
105-220 as anended iii) arecipient of public assistance benefits
(iv) an individual whose incone is belowthe nbst recently established
poverty rate pronmulgated by the United States departnent of conmerce, or
a nenber of a famly whose family incone is below the npbst recently
established poverty rate pronulgated by the appropriate federal agency
or (v) an honorably discharged nenber of any branch of the arned forces
of the United States.

An individual who satisfies the criteria set forth in clause (i),
(ii), (iv) or (v) of this subparagraph at the tine of initial enploynent
in the job with respect to which the credit is clainmed, or who satisfies
the criterion set forth in clause (iii) of this subparagraph at such
tine or at any tine within the previous two vears, shall be a targeted
enployee so long as such individual continues to receive enpire zone
wages.

(C) "Average nunber of individuals, excluding general executive offij-
cers, enployed full-tine" shall be conputed by ascertaining the nunber
of such individuals enployed by the taxpayer on the thirty-first day of
March, the thirtieth day of June, the thirtieth day of Septenber and the
thirty-first day of Decenber during each taxable year or other applica-
ble period, by adding together the nunber of such individuals ascer-
tained on each of such dates and dividing the sum so obtained by the
nunber of such dates occurring within such taxable year or other appli-
cabl e peri od.

(3) The credit provided for herein shall be allowed only where the
average nunber of individuals, excluding general executive officers,
enployed full-tinme by the taxpayer in (A) (i) the state and (ii) the
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enpire zone or area previously constituting such zone or zone equival ent
area, during the taxable yvear exceeds the average nunber of such indi-
viduals enployed full-tine by the taxpayer in (B) (i) the state and (ii)
such zone or area subsequently or previously constituting such zone or
such zone equivalent area, respectively, during the four vyears imme-
diately preceding the first taxable year in which the credit is clained
with respect to such zone or area. \Were the taxpayer provided full-tine
enploynent within (€ (i) the state or (ii) such zone or area during
only a portion of such four-year period, then for purposes of this para-
graph the term "four vyears" shall be deened to refer instead to such
portion, if any.

The credit shall be allowed only with respect to the first taxable
year during which paynents of enpire zone wages are nade and the condi -
tions set forth in this paragraph are satisfied, and wth respect to
each of the four taxable years next following (but only, with respect to
each of such years, if such conditions are satisfied), in accordance
with paragraph four of this subsection. Subsequent certifications of the
taxpayer pursuant to article eighteen-B of the general nunicipal |aw at
the sane or a different location in the sane enpire zone or zone equiVv-
alent area or at a location in a different enpire zone or zone equiV-
alent area, shall not extend the five taxable vear tinme limtation on
the allowance of the credit set forth in the preceding sentence.
Provided, further., however, that no credit shall be allowed with respect
to any taxable year beginning nore than four years follow ng the taxable
year in which designation as an enpire zone expired or nore than ten
vears after the designation as a zone equival ent area.

(4) The ampunt of the credit shall equal the sumof (A) the product of
three thousand dollars and the average nunber of individuals (excluding
general executive officers) enployed full-tine by the taxpayer. conputed
pursuant to the provisions of subparagraph (C) of paragraph two of this
subsection, who (i) received enpire zone wages for nore than half of the
taxable year, (ii) received, with respect to nore than half of the peri-
od of enploynent by the taxpayer during the taxable year, an hourly wage
which was at least one hundred thirty-five percent of the nini nrum wage
specified in section six hundred fifty-two of the labor law, and (iii)
are targeted enpl oyees; and

(B) the product of fifteen hundred dollars and the average nunber of
individuals (excluding general executive officers and i ndi vi dual s
described in subparagraph (A) of this paragraph) enployed full-tine b
the taxpayer, conputed pursuant to the provisions of subparagraph (C) of
paragraph two of this subsection, who received enpire zone wages for
nore than half of the taxable year.

(©) For purposes of calculating the anbunt of the credit, individuals
enployed within an enpire zone or zone equivalent area within the ime-
diately preceding sixty nonths by a related person, as such termis
defined in subparagraph (c) of paragraph three of subsection (b) of
section four hundred sixty-five of the internal revenue code, shall not
be included in the average nunber of individuals described in subpara-
graph (A) or subparagraph (B) of this paragraph, unless such rel ated
person was never allowed a credit under this subsection with respect to
such enployees. For the purposes of this subparagraph, a "related
person" shall include an entity which would have qualified as a "related
person" to the taxpayer if it had not been dissolved, |iquidated. nerged
with another entity or otherw se ceased to exist or operate.

(D) If a taxpayer is certified in an enpire zone designated under
subdi vision (a) or (d) of section nine hundred fifty-eight of the gener-
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al municipal law, the dollar anmpbunts specified under subparagraph (A) or
(B) of this paragraph shall be increased by five hundred dollars for
each qualifying individual under such subparagraph who received, during
the taxable year. wages in excess of forty thousand dollars.

(E) The requirenment in this paragraph that an enpl oyee nust receive
enpire zone wages for nore than half the taxable year shall not apply in
the first taxable year of a taxpayer satisfying the criteria set forth
in this subparagraph. In such a case, the credit allowed under this
subsection shall be conputed by wutilizing the nunber of individuals
(excludi ng general executive officers) enployed full time by the taxpay-
er on the last day of its first taxable year. A taxpayer shall satisfy
the following criteria: (i) such taxpayer acquired real or tangible
personal property during its first taxable yvear froman entity which is
not a related person (as such termis defined in subdivision (g) of
section fourteen of this chapter); (ii) the first taxable year of such
taxpayer shall be a short taxable year of not nore than seven nonths in
duration; and (iii) the nunmber of individuals enployed full-tine on the
|last day of such first taxable year shall be at | east one hundred ninety
and substantially all of such individuals nust have been previously
enpl oyed by the entity fromwhom such taxpayer purchased its assets.

Provided, further, however, that the credit provided for herein with
respect to the taxable year, and carryovers of such credit to the taxa-
ble year, deducted fromthe tax otherwi se due, may not, in the aggre-
gate, exceed fifty percent of the tax inposed under section fourteen
hundred fifty-five conputed w thout regard to any credit provided for
under this article.

(5) The credit and carryovers of such credit allowed under this
subsection for any taxable year shall not., in the aggregate, reduce the
tax due for such yvear to less than the mninumtax fixed by subsection
(b) of section fourteen hundred fifty-five of this article. However, if
the amount of credit or carryovers of such credit, or both, allowed
under this subsection for any taxable year reduces the tax to such
anount, or if any part of the credit or carryovers of such credit nay
not be deducted from the tax otherwise due by reason of the fina
sentence in paragraph four hereof, any ampbunt of credit or carryovers of
such credit thus not deductible in such taxable year may be carried over
to the followi ng year or years and nmay be deducted from the taxpayer's
tax for such year or years.

(5-a) Any carry over of a credit fromprior taxable years will not be
allowed if an enpire zone retention certificate is not issued pursuant
to subdivision (w) of section nine hundred fifty-nine of the genera
nunicipal lawto the enpire zone enterprise which is the basis of the
credit.

(e-1) Hre a vet credit. (1) Allowance of credit. For taxable years
beginning on or after January first, two thousand twenty-one and before
January first, tw thousand twenty-three, a taxpayer shall be allowed a
credit, to be conputed as provided in this subsection, against the tax
i nposed by this article, for hiring and enploying, for not |less than one
vear and for not less than thirty-five hours each week, a qualified
veteran within the state. The taxpayer may claimthe credit in the year
in which the qualified veteran conpletes one year of enploynment by the
taxpayer. |f the taxpayer clains the credit allowed under this
subsection, the taxpayer may not use the hiring of a qualified veteran
that is the basis for this credit in the basis of any other credit
allowed in this article.

(2) Qualified veteran. A qualified veteran is an individual:
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(A) who served on active duty in the United States arny, navy, air
force, marine corps, coast guard or the reserves thereof, or who served
in active mlitary service of the United States as a nenber of the arny
national guard., air national guard. New York guard or New York nava
mlitia; who was released from active duty by general or honorable
di scharge after Septenber eleventh, two thousand one;

(B) who commences enploynment by the qualified taxpayer on or after
January first, tw thousand fourteen, and before January first, two
t housand sevent een; and

(C) who certifies by signed affidavit., under penalty of perjury, that
he or she has not been enployed for thirty-five or nbore hours during any
week in the one hundred eighty day period immediately prior to his or
her enpl oynent by the taxpayer.

(3) Enployer prohibition. An enployer shall not discharge an enployee
and hire a qualifying veteran solely for the purpose of qualifying for
this credit.

(4) Ampbunt of credit. The anmpbunt of the credit shall be ten percent of
the total amount of wages paid to the qualified veteran during the
veteran's first full year of enploynent. Provided. however, that, if the
qualified veteran is a disabled veteran., as defined in paragraph (b) of
subdi vi sion one of section eighty-five of the civil service law, the
anmpunt of the credit shall be fifteen percent of the total anount of
wages paid to the qualified veteran during the veteran's first full year
of enploynment. The credit allowed pursuant to this subsection shall not
exceed in any taxable vyear, five thousand dollars for any qualified
veteran and fifteen thousand dollars for any qualified veteran who is a
di sabl ed veteran.

(5) Carryover. The credit allowed under this subsection for any taxa-
ble year shall not reduce the tax due for such vear to less than the
anpunt prescribed in paragraph three of subsection (b) of section four-
teen hundred fifty-five of this article. However, if the amount of cred-
it allowable under this subsection for any taxable year reduces the tax
to such anmpunt, any anpunt of credit not deductible in such taxable year
nmay be carried over to the following three vears and nmay be deducted
fromthe taxpayer's tax for such year or years.

(f) Credit for enploynent of persons with disabilities. (1) Allowance
of credit. A taxpayer shall be allowed a credit, to be conputed as here-
inafter provided, against the tax inposed by this article, for enploying
within the state a qualified enployee.

2 alified enployee. A qualified enployee is an individual

(A) who is certified by the education departnent, or in the case of an
individual who is blind or visually handi capped. by the state agency
responsible for provision of vocational rehabilitation services to the
blind and visually handi capped: (i) as a person with a disability which
constitutes or results in a substantial handicap to enploynent and (ii)
as having conpleted or as receiving services under an individualized
witten rehabilitation plan approved by the education departnent or
other state agency responsible for providing vocational rehabilitation
services to such individual:; and

(B) who has worked on a full-tine basis for the enployer who is claint
ing the credit for at |east one hundred eighty days or four hundred
hours.

(3) Amount of credit. Except as provided in paragraph four of this
subsection, the ampunt of credit shall be thirty-five percent of the
first six thousand dollars in qualified first-year wages earned by each

qualified enployee. "Qualified first-year wages" neans wages paid or
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incurred by the taxpayer during the taxable year to qualified enpl oyees
which are attributable, with respect to any such enployee, to services
rendered during the one-year period beginning with the day the enpl oyee
begins work for the taxpayer.

(4) Credit where federal work opportunity tax credit applies. Wth
respect to any qualified enployee whose qualified first-year wages under
paragraph three of this subsection also constitute qualified first-year
wages for purposes of the work opportunity tax credit for vocationa
rehabilitation referrals under section fifty-one of the internal revenue
code, the anpunt of credit under this subsection shall be thirty-five
percent of the first six thousand dollars in qualified second-year wages
earned by each such enployee. "Qualified second-year wages" neans wages
paid or incurred by the taxpayer during the taxable vyear to qualified
enpl oyees which are attributable, with respect to any such enpl oyees, to
services rendered during the one-year period beginning one year after
the enpl oyee begins work for the taxpayer.

(5) Carryover. The credit and carryovers of such credit allowed under
this subsection for any taxable year shall not, in the aggregate, reduce
the tax due for such vear to less than the mninumtax fixed by
subsection (b) of section fourteen hundred fifty-five of this article.
However., if the amount of credit or carryovers of such credit, or both,
al l owed under this subdivision for any taxable year reduces the tax to
such ampbunt., then any ampbunt of credit or carryovers of such credit thus
not deductible in such taxable year may be carried over to the follow ng
year or years and nmay be deducted fromthe taxpayer's tax for such year
or vyears.

(6) Coordination with federal work opportunity tax credit. The
provisions of sections fifty-one and fifty-two of the internal revenue
code, as such sections applied on Cctober first, nineteen hundred nine-
ty-six, that apply to the work opportunity tax credit for vocational
rehabilitation referrals shall apply to the credit under this subsection
to the extent that such sections are consistent wth the specific
provisions of this subsection, provided that in the event of a conflict
the provisions of this subsection shall control

() Oder of credits. Credits allowable under this article which
cannot be carried over and which are not refundable shall be deducted
first. Credits allowable under this article which can be carried over,
and carryovers of such credits, shall be deducted next, and anbng such
credits, those whose carryover is of limted duration shall be deducted
before those whose carryover is of unlimted duration; provided, howev-
er, that the credit allowable under subsection (e) of this section shal
be deducted prior to all other credits described in this sentence.
Credits allowable wunder this article which are refundable shall be
deducted | ast.

(h) Credits for New York S corporations. Not wi t hst andi ng t he
provisions of this section, no carryover of credit allowable in a New
York C year shall be deducted fromthe tax otherwise due under this
article in a New York S year, and no credit allowable in a New York S
year, or carryover of such credit, shall be deducted from the tax
inposed by this article. However, a New York S year shall be treated as
a taxable vear for purposes of deternmining the nunber of taxable years
to which a credit may be carried over under this section. Notwthstand-
ing the first sentence of this subsection, however, the credit for the
special additional nortgage recording tax shall be allowed as provided
in subsection (c) of this section. and the carryover of any such credit
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shall be determned without regard to whether the credit is carried from
a New York C yvear to a New York S year or vice-versa.

(i) Investnent tax credit (ITC. (1) A taxpayer shall be allowed a
credit, to be conputed as hereinafter provided, against the tax inposed
by this article. Provided. however., a taxpayer shall not be all owed such
credit provided by this paragraph unless (i) eighty percent or nore of
the enployees performng the admnistrative and support functions
resulting from or related to the qualifying uses of such equipnent are
located in this state, or (ii) the average nunber of enployees that
perform the administrative and support functions resulting fromor
related to the qualifying uses of such equipnent and are located in this
state during the taxable year for which the credit is clained is equal
to or greater than ninety-five percent of the average nunber of enploy-
ees that performthese functions and are located in this state during
the thirty-six nonths imediately preceding the year for which the cred-
it is clained, or (iii) the nunmber of enployees located in this state
during the taxable year for which the credit is clained is equal to or
greater than ninety percent of the nunber of enployees located in this
state on Decenber thirty-first, nineteen hundred ninety-eight or, if the
taxpayer was not a cal endar year taxpayer in nineteen hundred ninety-
eight, the last day of its first taxable year ending after Decenber
thirty-first, nineteen hundred ninety-eight. |If the taxpayer becones
subject to tax in this state after the taxable year beginning in nine-
teen hundred ninety-eight, then the taxpayer is not required to satisfy
the enploynent test provided in the preceding sentence of this subpara-
graph for its first taxable year. For the purposes of subparagraph (iii)
of this paragraph the enploynent test will be based on the nunber of
enployees located in this state on the last day of the first taxable
year the taxpayer is subject to tax in this state. If the uses of the
property nust be aggregated to determ ne whether the property is princi-
pally used in qualifying uses, then either each affiliate using the
property nust satisfy this enploynent test or this enploynent test nust
be satisfied through the aggregation of the enployees of the taxpayer,
its affiliated regulated broker, dealer, and reqgistered investnent
adviser using the property. The anpunt of the credit shall be the
percent provided for herein below of the investnent credit base. The
investnment credit base is the cost or other basis for federal incone tax
purposes of tangible personal property and other tangible property,
including buildings and structural conponents of buildings, described in

paragraph two of this subsection, less the anbunt of the nonqualified
nonrecourse financing wth respect to such property to the extent such

financing would be excludible fromthe credit base pursuant to section
46(c)(8) of the Internal Revenue Code (treating such property as section
thirty-eight property irrespective of whether or not it in fact consti-
tutes section thirty-eight property). If, at the close of a taxable
year following the taxable vyear in which such property was placed in
service, there is a net decrease in the amount of nonqualified nonrec-
ourse financing with respect to such property, such net decrease shal
be treated as if it were the cost or other basis of property described
in paragraph two of this subsection acquired, constructed, reconstructed
or erected during the year of the decrease in the anpunt of nonqualified
nonrecourse financing. In the case of a conbined report the terminvest-
nent credit base shall nean the sumof the investnent credit base of
each corporation included on such report. The percentage to be used to
conpute the credit allowed pursuant to this subsection shall be
For taxable years beginning after
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1997 e e five percent wth
respect to the first three hundred fifty mllion dollars of
the investnent credit base, and four percent with respect to
the investnent credit base in excess of three hundred fifty
mllion dollars.

(2) A credit shall be allowed under this subsection with respect to

tangi bl e personal property and other tangible property, including build-

ings and structural conponents of buildings, which are: depreciable
pursuant to section one hundred sixty-seven of the Internal Revenue

Code, have a useful life of four years or nore, are acquired by purchase
as defined in section one hundred seventy-nine (d) of the Interna
Revenue Code, have a situs in this state and are (A) principally used in
the ordinary course of the taxpayer's trade or business as a broker or
dealer in connection with the purchase or sale (which shall include but
not be limted to the issuance., entering into., assunption, offset,
assignnent, termnation, or transfer) of stocks, bonds or other securi-
ties as defined in section four hundred seventy-five (c) (2) of the
Internal Revenue Code, or of commmodities as defined in section four
hundred seventy-five (e) of the Internal Revenue Code, or (B) principal-
ly used in the ordinary course of the taxpayer's trade or business of
providing investnent advisory services for a regulated investnent conpa-
ny as defined in section eight hundred fifty-one of the Internal Revenue
Code, or lending, loan arrangement or loan origination services to
custoners in connection with the purchase or sale (which shall include
but not be limted to the issuance, entering into, assunption, offset,
assignnent, termnation, or transfer) of securities as defined in
section four hundred seventy-five (c) (2) of the Internal Revenue Code.
For purposes of subparagraphs (A) and (B) of this paragraph, property
purchased by a taxpayer affiliated with a regulated broker, dealer. or
registered investnent adviser is allowed a credit under this subsection
if the property is used by its affiliated regulated broker, dealer. or
registered investnent adviser in accordance with this subsection. For
pur poses of determining if the property is principally used in qualify-
ing uses, the wuses by the taxpayer described in subparagraphs (A and
(B) of this paragraph may be aggregated. In addition, the uses by the
taxpayver, its affiliated regulated broker, dealer and registered invest-
nent adviser under either or both of such subparagraphs nay be aggre-
gated.

(3) A taxpayer shall not be allowed a credit under this subsection
wth respect to any property described in paragraph two of this
subsection if such property qualifies for the deduction allowed under
subsection (k) of section one thousand four hundred fifty-three of this
article whether or not such anpunt shall have been deduct ed.

(4) A taxpayer shall not be allowed a credit under this subsection
with respect to tangible personal property and other tangible property,
including buildings and structural conponents of buildings, which it
| eases to any other person or corporation except where a taxpayer |eases
property to an affiliated broker, dealer, or registered investnent
advi ser that uses such property in accordance with subparagraph (A) or
(B) of paragraph two of this subsection. For purposes of the preceding
sentence, any contract or agreenent to lease or rent or for a license to
use such property shall be considered a | ease.

(5) Except as otherw se provided in this paragraph, the credit all owed
under this subsection for any taxable year shall not reduce the tax due
for such vyear to less than the dollar anpbunt fixed as a mninumtax by
subsection (b) of section one thousand four hundred fifty-five of this
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article. However, if the anmpunt of <credit allowable under this
subsection for any taxable year reduces the tax to such anount, any
anount  of credit allowed for a taxable year nmay be carried over to the
fifteen taxable vyears next following such taxable year and nmay be
deducted fromthe taxpayer's tax for such year or years. In lieu of such
carryover, any such taxpayer which qualifies as a new business under
paragraph eight of this subsection may elect to treat the anpunt of such
carryover as an overpaynent of tax to be credited or refunded in accord-
ance with the provisions of section one thousand eighty-six of this
chapter, provided, however, the provisions of subsection (c) of section
one thousand eighty-eight of this chapter notwithstanding no interest
shall be paid thereon

(6) At the option of the taxpayer an eligible business facility for
which a credit is allowed under subsection (b) of this section nmay be
treated as property (A) principally used in the ordinary course of the
taxpayer's trade or business as a broker or dealer in connection with
the purchase or sale (which shall include but not be limted to the
i ssuance, entering into, assunption, offset, assignnent, term nation, or
transfer) of stocks, bonds or other securities as defined in section
four hundred seventy-five (c) (2) of the Internal Revenue Code, or of
commodities as defined in section four hundred seventy-five (e) of the
Internal Revenue Code, or (B) principally used in the ordinary course of
the taxpayer's trade or business of providing investnent advisory

services for a regulated investnment conpany as defined in section eight

hundred fifty-one of the Internal Revenue Code, or lending., loan
arrangenent or loan origination services to custoners in connection with
the purchase or sale (which shall include but not be linmted to the

i ssuance, entering into, assunption, offset, assignnent, term nation., or
transfer) of securities as defined in section four hundred seventy-five
(c) (2) of the Internal Revenue Code provided the property otherw se
qualifies under paragraph two of this subsection., in which event a cred-
it shall not be allowed under subsection (b) of this section.

(7)(A) Wth respect to property which is depreciable pursuant to
section one hundred sixty-seven of the Internal Revenue Code but is not
subject to the provisions of section one hundred sixty-eight of such
code and which is disposed of or ceases to be in qualified use prior to
the end of the taxable year in which the credit is to be taken., the
anmount of the credit shall be that portion of the credit provided for in
this subsection which represents the ratio which the nonths of qualified

use bear to the nmonths of useful life. If property on which credit has
been taken is disposed of or ceases to be in qualified use prior to the
end of its useful life, the difference between the credit taken and the

credit allowed for actual use nmust be added back in the year of disposi-
tion. Provided, however, if such property is disposed of or ceases to be
in qualified use after it has been in qualified use for nore than twelve
consecutive years, it shall not be necessary to add back the credit as
provided in this subparagraph. The amount of credit allowed for actua
use shall be determined by multiplying the original credit by the ratio
which the nonths of qualified use bear to the nonths of useful life. For
pur poses of this subparagraph, useful |life of property shall be the sanme
as the taxpayer uses for depreciation purposes when conputing his feder-
al incone tax liability.

(B) Except with respect to that property to which subparagraph (D) of
this paragraph applies, with respect to three-year property., as defined
in subsection (e) of section one hundred sixty-eight of the Interna

Revenue Code, which is disposed of or ceases to be in qualified use
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prior to the end of the taxable year in which the credit is to be taken,
the ampunt of the credit shall be that portion of the credit provided
for in this subsection which represents the ratio which the nonths of
qualified use bear to thirty-six. If property on which credit has been
taken is disposed of or ceases to be in qualified use prior to the end
of thirty-six nonths, the difference between the credit taken and the
credit allowed for actual use nmust be added back in the year of disposi-
tion. The amount of credit allowed for actual use shall be determ ned by
nultiplying the original credit by the ratio which the nonths of quali -
fied use bear to thirty-six.

(C) Except with respect to that property to which subparagraph (D) of
this paragraph applies, wth respect to property subject to the
provisions of section one hundred sixty-eight of the Internal Revenue
Code, other than three-year property as defined in subsection (e) of
such section one hundred sixty-eight which is disposed of or ceases to
be in qualified use prior to the end of the taxable year in which the
credit is to be taken, the anpbunt of the credit shall be that portion of
the credit provided for in this subsection which represents the ratio
which the nonths of qualified use bear to sixty. If property on which
credit has been taken is disposed of or ceases to be in qualified use
prior to the end of sixty nonths, the difference between the credit
taken and the credit allowed for actual use nust be added back in the
year of disposition. The anmpunt of credit allowed for actual use shal
be determined by nmultiplying the original credit by the ratio which the
nonths of qualified use bear to sixty.

(D) Wth respect to any property to which section one hundred sixty-
eight of the Internal Revenue Code applies, which is a building or a
structural conponent of a building and which is disposed of or ceases to
be in a qualified use prior to the end of the taxable year in which the
credit is to be taken, the anpunt of the credit shall be that portion of
the credit provided for in this subsection which represents the ratio
which the nonths of qualified use bear to the total nunber of nonths
over which the taxpayer chooses to deduct the property under the Inter-
nal Revenue Code. If property on which credit has been taken is disposed
of or ceases to be in qualified use prior to the end of the period over
which the taxpayer chooses to deduct the property under the Interna
Revenue Code, the difference between the credit taken and the credit
allowed for actual use nust be added back in the year of disposition.
Provi ded, however, if such property is disposed of or ceases to be in
qualified use after it has been in qualified use for nore than twelve
consecutive vears, it shall not be necessary to add back the credit as
provided in this subparagraph. The anpunt of credit allowed for actua
use shall be determined by multiplying the original credit by the ratio
which the nonths of qualified use bear to the total nunber of nonths
over which the taxpayer chooses to deduct the property under the Inter-
nal Revenue Code.

(E) For taxable years commencing on or after January first, nineteen
hundred ni nety-eight the anbunt required to be added back pursuant to
this paragraph shall be augnented by an anpunt equal to the product of
such anmpbunt and the underpaynent rate of interest (without regard to
conpounding)., set by the conm ssioner pursuant to subsection (e) of
section one thousand ninety-six of this chapter, in effect on the |ast
day of the taxable year.

(F) If, as of the close of the taxable year, there is a net increase
with respect to the taxpayer in the anobunt of nonqualified nonrecourse
financing (within the nmeaning of section 46(c)(8) of the Internal Reven-
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ue Code) with respect to any property with respect to which the credit
under this subsection was linmted based on attributable nonqualified
nonrecourse financing, then an anount equal to the decrease in such
credit which would have resulted fromreducing., by the anpbunt of such
net increase, the cost or other basis taken into account with respect to
such property nust be added back in such taxable year. The anpunt of
nonqual i fied nonrecourse financing shall not be treated as increased by
reason of a transfer of (or agreenment to transfer) any evidence of an
i ndebt edness if such transfer occurs (or such agreenent is entered into)
nore than one year after the date such indebtedness was incurred.

(8) For purposes of paragraph five of this subsection. a new business
shall include any corporation., except a corporation which:

(A) over fifty percent of the nunber of shares of stock entitling the
holders thereof to vote for the election of directors or trustees is
owned or controlled, either directly or indirectly, by a taxpayer
subject to tax under this article; section one hundred eighty-three, one
hundred eighty-four or one hundred eighty-five of article nine; article
nine-A or article thirty-three of this chapter; or

(B) is substantially simlar in operation and in ownership to a busi-
ness entity (or entities) taxable, or previously taxable, under this
article; section one hundred eighty-three, one hundred eighty-four or
one hundred eighty-five of article nine; article nine-A or article thir-
ty-three of this chapter; article twenty-three of this chapter or which
woul d have been subject to tax under such article twenty-three (as such
article was in effect on January first, nineteen hundred eighty) or the
incone (or losses) of which is (or was) includable under article twen-
ty-two of this chapter whereby the intent and purpose of this paragraph
and paragraph five of this subsection with respect to refunding of cred-
it to new business would be evaded; or

(C) has been subject to tax under this article for nore than five
taxabl e years (excluding short taxable years).

(DA (i) 1f a taxpayer is required by paragraph seven of this
subsection to add back a portion of the credit taken because property
was destroyed or ceased to be in qualified use as a direct result of the
Septenber eleventh, tw thousand one terrorist attacks, such taxpayer
nmay elect to defer the anpunt to be recaptured for all such property to
the taxable year next succeeding the taxable year in which the
destruction or cessation of qualified use occurred. The taxable year in
which the destruction or cessation of qualified use occurred shall be
hereinafter referred to as the "recapture event taxable vyear". If the
taxpayer's total enploynment nunber in the state on the |ast day of the
taxabl e year next succeeding the recapture event taxable vyear is a
significant percentage of the taxpayer's average total enploynent nunber
in the state for the taxpayer's recapture event taxable year and the two
taxable vyears imrediately preceding the recapture event taxable year,
then the taxpayer shall not be required to recapture any credit wth
respect to such property. If the taxpayer's total enploynment nunber in
the state on the |last day of the taxable year next succeeding the recap-
ture event taxable year is not a significant percentage of the taxpay-
er's average total enploynent nunber in the state for the taxpayer's
recapture event taxable yvear and the two taxable vyears imediately
preceding the recapture event taxable vyear, the taxpayer shall be
required to recapture the portion of the credit taken wunder this
subsection, as required by paragraph seven of this subsection, for al
of its property destroyed or which ceased to be in qualified use as a
direct result of the Septenber eleventh, two thousand one terrorist
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attacks. The amount required to be recaptured shall be augnented as
required pursuant to subparagraph (E) of paragraph seven of this
subsection by using an interest rate equal to tw tines the rate of
interest specified in such subparagraph seven applicable for the taxable
year in which the recapture occurs.

(ii) The taxpayer's total enploynment nunber shall include all enploy-
ees of the taxpayer enployed full-time by the taxpayer in the state. The
average total enploynent nunber for the recapture event taxable year and
the two taxable years imediately preceding the recapture event taxable
vear shall be conputed by determning the taxpayer's total enploynent
nunber on the thirty-first day of March, the thirtieth day of June, the
thirtieth day of Septenber and the thirty-first day of Decenber during
the applicable taxable years, adding together the nunber of such indi-
viduals determned to be so enployed on each of such dates and dividing
the sum so obtained by the nunber of such dates occurring wthin such
applicable taxable years. However, in the case of the taxable year which
included Septenber eleventh, two thousand one, the average total enploy-
nent nunber for such taxable year shall be deternined by using the total
enpl oynent nunber on Septenber first, twd thousand one in lieu of
Septenber thirtieth, two thousand one and., if such taxable year included
Decenber thirty-first, two thousand one, by excluding the total enploy-
nent nunber on Decenber thirty-first, twd thousand one.

(B) In lieu of subparagraph (A) of this paragraph, a taxpayer nay
elect to recapture the portion of the <credit taken under this
subsection, as required by paragraph seven of this subsection, for al
of its property destroyed or which ceased to be in qualified use as a
direct result of the Septenber eleventh, two thousand one terrorist
attacks, in the taxable year in which the destruction or cessation of
qualified use occurred. If the taxpayer nakes such election and acquires
property (hereinafter referred to as "replacenent property") to replace
any property destroyed as a direct result of the Septenber el eventh, two
thousand one terrorist attacks (regardless of when such ropert was
placed in service and whether a credit was clained on that property
pursuant to this subsection), and such replacenent property is sinmlar
or related in service or use to such destroyed property, the investnent
credit base of the replacenent property shall be determ ned wthout
regard to any basis reduction required pursuant to section 1033 of the
internal revenue code.

(C) The election made by the taxpayer under subparagraph (A) or (B) of
this paragraph shall be nade in the manner and form prescribed by the
conm Sssi oner.

(D) A taxpayer, over fifty percent of whose enpl oyees died as a direct
result of the Septenber eleventh, two thousand one terrorist attacks,
nay nmake the election provided for in subparagraph (A) of this para-
graph. and shall not be required to recapture any credit with respect to
property which was destroyed or which ceased to be in qualified use as a
direct result of such attacks., whether or not it neets the enploynent
test specified in clause (i) of subparagraph (A) of this paragraph

(jJ) Credit for purchase of an automated external defibrillator. A
taxpayer shall be allowed a credit as hereinafter provided. against the
tax inposed by this article for the purchase, other than for resale, of
an autonmated external defibrillator, as such termis defined in section
three thousand-b of the public health law The anpunt of the <credit
shall be the cost to the taxpayer of automated external defibrillators
purchased during the taxable year, such credit not to exceed five

hundred dollars with respect to each unit purchased. The credit all owed
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under this subsection for any taxable year shall not reduce the tax due
for such vyear to less than the minimumtax fixed by subsection (b) of
section fourteen hundred fifty-five of this article.

(k) (1) A taxpayer shall be allowed a credit against the tax inposed
by this article equal to twenty percent of the premumepaid during the
taxable year for long-termcare insurance. In order to qualify for such
credit, the taxpayer's prem um paynent nust be for the purchase of or
for continuing coverage under a long-termcare insurance policy that
qualifies for such credit pursuant to section one thousand one hundred
seventeen of the insurance |aw

(2) In no event shall the credit herein provided for, and carryovers
of such credit, be allowed in an anmpbunt which will reduce the tax paya-
ble to less than the dollar anpunt fixed as a mninumtax by subsection
(b) of section fourteen hundred fifty-five of this article. If, however,
the amount of credit or carryovers of such credit, or both, allowable
under this subsection for any taxable year reduces the tax to such
anount, any anount of credit or carryovers of such credit thus not
deductible in such taxable vyear nmay be carried over to the foll ow ng
yvear or vears and may be deducted fromthe taxpayer's tax for such vyear
or_years.

(1) Lowinconme housing credit. (1) Allowance of credit. A taxpayer
shall be allowed a credit against the tax inposed by this article wth
respect to the ownership of eligible |owincone buildings, conputed as
provided in section eighteen of this chapter.

(2) Application of credit. The credit and carryovers of such credit
allowed under this subsection for any taxable year shall not, in the
aggregate, reduce the tax due for such year to less than the nininumtax
fixed by subsection (b) of section fourteen hundred fifty-five of this
article. However, if the ampount of credit or carryovers of such credit,
or both, allowed under this subsection for any taxable year reduces the
tax to such ampunt, then any anmpbunt of credit or carryovers of such
credit thus not deductible in such taxable year may be carried over to
the follow ng vear or years and may be deducted fromthe taxpayer's tax
for such year or years.

(3) Credit recapture. For provisions requiring recapture of credit,
see subdivision (b) of section eighteen of this chapter.

(M Geen building credit. (1) Allowance of credit. A taxpayer shal
be allowed a credit, to be conputed as provided in section nineteen of
this chapter, against the tax inposed by this article.

(2) Carryover. The credit and carryovers of such credit allowed under
this subsection for any taxable year shall not, in the aggregate, reduce
the tax due for such year to less than the nmininum tax fixed by
subsection (b) of section fourteen hundred fifty-five of this article.
However, if the anpunt of credit or carryovers of such credit, or both,
allowed under this subsection for any taxable year reduces the tax to
such anount, then any anmpunt of credit or carryovers of such credit thus
not deductible in such taxable year may be carried over to the follow ng
year or years and may be deducted fromthe taxpayer's tax for such year
or vears.

(n) Credit for transportation inprovenent contributions. (1) Allowance
of credit. A taxpayer shall be allowed a credit, to be conputed as
provided in section twenty of this chapter, against the tax inposed by
this article.

(2) Application of credit. The credit allowed under this subsection
for any taxable year shall not reduce the tax due for such year to |ess
than the mninumtax fixed by subsection (b) of section fourteen hundred
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fifty-five of this article. However, if the anount of credit all owed
under this subsection for any taxable vyear reduces the tax to such
anount, then any anpunt of credit thus not deductible in such taxable
vear shall be treated as an overpaynent of tax to be credited or
refunded in accordance with the provisions of section one thousand
eighty-six of this chapter. Provided, however, the provisions of
subsection (c) of section one thousand eighty-eight of this chapter
notw t hst anding, no interest shall be paid thereon.

(3) Credit recapture. For provisions requiring recapture of credit,
see subdivision (c) of section twenty of this chapter

0 E credit for real property taxes. (1) Allowance of credit. A
taxpayer which is a qualified enpire zone enterprise shall be allowed a
credit for eligible real property taxes, to be conputed as provided in
section fifteen of this chapter, against the tax inposed by this arti-
cle.

(2) Application of credit. The credit allowed under this subsection
for any taxable year shall not reduce the tax due for such year to |less
than the mnimumtax fixed by subsection (b) of section fourteen hundred
fifty-five of this article. However, if the anmpunt of credit allowed
under this subsection for any taxable year reduces the tax to such
anpunt, then any anpunt of credit thus not deductible in such taxable
year shall be treated as an overpaynent of tax to be credited or
refunded in accordance with the provisions of section one thousand
eighty-six of this chapter. Provided, however, the provisions of
subsection (c) of section one thousand eighty-eight of this chapter
notwi thstanding, no interest shall be paid thereon.

(p) QEZE tax reduction credit. (1) Allowance of credit. A taxpayer
which is a qualified enpire zone enterprise shall be allowed a QEZE tax
reduction credit, to be conputed as provided in section sixteen of this
chapter, against the tax inposed by this article.

(2) Application of credit. The credit allowed under this subsection
for any taxable year shall not reduce the tax due for such year to |ess
than the mininumtax fixed by paragraph three of subsection (b) of
section fourteen hundred fifty-five of this article.

(q) Brownfield redevelopnent tax credit. (1) Al owance of credit. A
taxpayer shall be allowed a credit, to be conputed as provided in
section twenty-one of this chapter., against the tax inposed by this
article.

(2) Application of credit. The credit allowed under this subsection
for any taxable year shall not reduce the tax due for such year to |ess
than the mininumtax fixed by paragraph three of subsection (b) of
section fourteen hundred fifty-five of this article. However, if the
anpunt of credits allowed under this subsection for any taxable year
reduces the tax to such anpunt, any anpunt of credit thus not deductible
in such taxable vyear shall be treated as an overpaynent of tax to be
credited or refunded in accordance with the provisions of section one
thousand eighty-six of this chapter. Provided, however., the provisions
of subsection (c) of section one thousand eighty-eight of this chapter
notwi thstanding, no interest shall be paid thereon.

(r) Renediated brownfield credit for real property taxes for qualified
sites. (1) Allowance of credit. A taxpayer which is a devel oper of a
qualified site shall be allowed a credit for eligible real property
taxes, to be conputed as provided in subdivision (b) of section twenty-
two of this chapter, against the tax inposed by this article. For
purposes of this subsection, the terns "qualified site" and "devel oper"
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shall have the sanme neaning as set forth in paragraphs two and three,
respectively, of subdivision (a) of section twenty-two of this chapter.

(2) Application of credit. The credit allowed under this subsection
for any taxable year shall not reduce the tax due for such year to less
than the mninmum tax fixed by paragraph three of subsection (b) of
section fourteen hundred fifty-five of this article. However, if the
anmpunt of credit allowed under this subsection for any taxable year
reduces the tax to such anount, any anount of credit thus not deductible
in such taxable year shall be treated as an overpaynent of tax to be
credited or refunded in accordance with the provisions of section one
thousand eighty-six of this chapter. Provided, however, the provisions
of subsection (c) of section one thousand eighty-eight of this chapter
notw thstanding. no interest shall be paid thereon.

(s) Environnental renediation insurance credit. (1) All owance of cred-
it. A taxpayer shall be allowed a credit, to be conputed as provided in
section twenty-three of this chapter, against the tax inposed by this
article.

(2) Application of credit. The credit allowed under this subdivision
for any taxable year shall not reduce the tax due for such year to |less
than the mnimumtax fixed by paragraph three of subsection (b) of
section fourteen hundred fifty-five of this article. However, if the
anmpunt of credits allowed under this subdivision for any taxable year

reduces the tax to such anpbunt, any anpunt of credit thus not deductible

in such taxable year shall be treated as an overpaynent of tax to be
credited or refunded in accordance with the provisions of section one

thousand eighty-six of this chapter. Provided, however, the provisions
of subsection (c) of section one thousand eighty-eight of this chapter
notwi thstanding., no interest shall be paid thereon.

(t) Security training tax credit. (1) A lowance of credit. A taxpayer
shall be allowed a credit, to be conputed as provided in section twen-
ty-six of this chapter, against the tax inposed by this article.

(2) Application of credit. The credit allowed under this subsection
for any taxable year shall not reduce the tax due for such year to less
than the mninmum tax fixed by paragraph three of subsection (b) of
section fourteen hundred fifty-five of this article. However, if the
anpunt  of credits allowed under this subsection for any taxable year
reduces the tax to such anpunt, any anpunt of credit thus not deductible
in such taxable year shall be treated as an overpaynent of tax to be
credited or refunded in accordance with the provisions of section one
thousand eighty-six of this chapter. Provided, however, the provisions
of subsection (c) of section one thousand eighty-eight of this chapter
notwi thstanding, no interest shall be paid thereon.

(u) Credit for fuel cell electric generating equipnent expenditures.
(1) Allowance of «credit. For taxable years beginning before January
first, two thousand nine, a taxpayer shall be allowed a credit against
the tax inposed by this article, equal to its qualified fuel cell elec-
tric generating equipnent expenditures. This credit shall not exceed one
thousand five hundred dollars per generating unit with respect to any
taxable vyear. The credit provided for in this subsection shall be
allowed with respect to the taxable year in which the fuel cell electric
generating equipnent is placed in service.

(2) Qualified fuel cell electric generating equipnent expenditures.
(A Qualified fuel cell electric generating equipnent expenditures are
the costs., incurred on or after July first, tw thousand five, associ-
ated with the purchase of on-site electricity generation units utilizing

prot on exchange nenbrane fuel cells, providing a rated basel oad capacity
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of no less than one kilowatt and no nore than one hundred kil owatts of
electricity, which are located in this state at the time the qualified
fuel cell electric generating equipnent is placed in service.

(B) Qualified fuel cell electric generating equipnent expenditures
shall also include costs, incurred on or after July first, two thousand
five, for materials, labor for on-site preparation, assenbly and

original installation, engineering services, designs and plans directly
related to construction or installation and utility conpliance costs.

(C) Such qualified expenditures shall not include interest or other
finance charges.

(D) The anmpunt of any federal, state or local grant received by the
taxpayer, which was used for the purpose and/or installation of such
equi pnent _and which was not included in the federal gross incone of the
taxpayer, shall not be included in the anpbunt of such qualified expendi -
tures.

(3) Application of credit. The credit allowed under this subsection
for any taxable year shall not reduce the tax due for such year to less
than the mninmum tax fixed by paragraph three of subsection (b) of
section fourteen hundred fifty-five of this article. However, if the
anmpunt  of credit allowed under this subsection for any taxable year
reduces the tax to such anpunt, any anmpunt of credit thus not deductible
in such taxable year may be carried over to the follow ng year or years
and may be deducted fromthe taxpayer's tax for such year or years.

(v) Excelsior jobs program tax credit. (1) Allowance of credit. A
taxpayer will be allowed a credit, to be conputed as provided in section
thirty-one of this chapter, against the tax inposed by this article.

(2) The credit allowed under this subsection for any taxable year will
not reduce the tax due for such yvear to less than the mninumtax fixed
by paragraph three of subsection (b) of section fourteen hundred fifty-
five of this article. However, if the anount of <credit allowed under
this subsection for any taxable year reduces the tax to such amount, any
amount of credit thus not deductible in such taxable year will be treat-
ed as an overpaynent of tax to be credited or refunded in accordance
with the provisions of section one thousand eighty-six of this chapter.
Provi ded, however., the provisions of subsection (c) of section one thou-
sand eighty-eight of this chapter notwithstanding, no interest will be
pai d thereon.

(w) Credit for rehabilitation of historic properties. (1) (A For
taxable years beginning on or after January first, two thousand ten and
before January first, two thousand twenty-two, a taxpayer shall be
allowed a credit as hereinafter provided, against the tax inposed by
this article, in an amount equal to one hundred percent of the anpbunt of
credit allowed the taxpayer with respect to a certified historic struc-
ture under subsection (a)(2) of section 47 of the federal interna
revenue code with respect to a certified historic structure |ocated
within the state. Provided. however, the credit shall not exceed five
mllion dollars. For taxable years beginning on or after January first,
two thousand twenty-two, a taxpayer shall be allowed a credit as herein-
after provided, against the tax inposed by this article, in an anount
equal to thirty percent of the anpunt of credit allowed the taxpayer
with respect to a certified historic structure under subsection (a)(2)
of section 47 of the federal internal revenue code wth respect to a
certified historic structure located within the state. Provided, howev-
er, the credit shall not exceed one hundred thousand doll ars.

(B) If the taxpayer is a partner in a partnership or a shareholder of

a New York S corporation, then the credit caps inposed in subparagraph
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(A) of this paragraph shall be applied at the entity level, so that the
aggregate credit allowed to all the partners or shareholders of each
such entity in the taxable year does not exceed the credit cap that is
applicable in that taxable year.

(2) Tax credits allowed pursuant to this subsection shall be all owed
in the taxable year that the qualified rehabilitation is placed in
service under section 167 of the federal internal revenue code.

(3) If the credit allowed the taxpayer pursuant to section 47 of the
internal revenue code with respect to a qualified rehabilitation is
recaptured pursuant to subsection (a) of section 50 of the interna
revenue code, a portion of the credit allowed under this subsection nust
be added back in the sane taxable year and in the sane proportion as the
federal recapture.

(4) The credit allowed under this subsection for any taxable year
shall not reduce the tax to less than the dollar ampunt fixed as a mni -
mum tax by subsection (b) of section fourteen hundred fifty-five of this
article. However, if the amount of credit allowed under this subsection
for any taxable year reduces the tax to such anmpunt, any anmount of cred-
it thus not deductible in such taxable year shall be treated as an over-
paynent of tax to be credited or refunded in accordance wth the
provi sions of section one thousand eighty-six of this chapter. Provided.
however, the provisions of subsection (c) of section one thousand eight-
y-eight of this chapter notwithstanding. no interest shall be paid ther-
eon.

(5) To be eligible for the credit allowable under this subsection the
rehabilitation project shall be in whole or in part located within a
census tract which is identified as being at or bel ow one hundred
percent of the state nedian famly incone as calculated as of January
first of each vyear using the npst recent five year estimate fromthe
Anerican conmunity survey published by the United States Census bureau.

(x) Tenporary deferral nonrefundable payout credit. (1) Allowance of
credit. A taxpayer shall be allowed a credit, to be conputed as provided
in subdivision one of section thirty-four of this chapter, against the
tax inposed by this article.

(2) Application of credit. The credit allowed under this subdivision
for any taxable year shall not reduce the tax due for that year to |less
than the mininumtax fixed by subsection (b) of section fourteen hundred
fifty-five of this article. However, if the anmpunt of credit allowed
under this subdivision for any taxable year reduces the tax to such
anount, any anount of credit thus not deductible in such taxable year
may be carried over to the follow ng year or years and may be deducted
fromthe taxpayer's tax for such year or years.

(y) Tenporary deferral refundable payout credit. (1) Allowance of
credit. A taxpayer shall be allowed a credit, to be conputed as provided
in subdivision two of section thirty-four of this chapter, against the
tax inposed by this article.

(2) Application of credit. In no event shall the credit under this
section be allowed in an amount which will reduce the tax to Il ess than
the mnimumtax fixed by subsection (b) of section fourteen hundred
fifty-five of this article. If, however, the anpbunt of credit all owed
under this section for any taxable year reduces the tax to such anount,
any anmpunt of credit not deductible in such taxable year shall be treat-
ed as an overpaynent of tax to be refunded in accordance with the
provi sions of section one thousand eighty-six of this chapter, provided
however, that no interest shall be paid thereon
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(z) Econonmic transformation and facility redevel opnent programtax
credit. (1) Allowance of credit. A taxpayer shall be allowed a credit,
to be conputed as provided in section thirty-five of this chapter,
against the tax inposed by this article.

(2) The credit allowed under this subsection for any taxable year will
not reduce the tax due for such year to less than the mnimumtax fixed
by paragraph three of subsection (b) of section fourteen hundred fifty-
five of this article. However, if the anmobunt of credit allowed under
this subsection for any taxable year reduces the tax to such anmount, any
anpunt of credit thus not deductible in such taxable year will be treat-
ed as an overpaynent of tax to be credited or refunded in accordance
with the provisions of section one thousand eighty-six of this chapter.
Provi ded, however. the provisions of subsection (c) of section one thou-
sand eighty-eight of this chapter notw thstanding. no interest wll be
paid thereon.

(aa) Enpire state jobs retention programcredit. (1) Al owance of
credit. A taxpayer shall be allowed a credit, to be conputed as
provided in section thirty-six of this chapter, against the taxes
inposed by this article.

(2) Application of credit. The credit allowed under this subsection
for any taxable year will not reduce the tax due for such year to |less
than the mninumtax fixed by this article. However, if the anpunt of
credit allowed under this subsection for any taxable year reduces the
tax to such anpunt, any anmount of credit thus not deductible in such
taxable vyear will be treated as an overpaynent of tax to be credited or
refunded in accordance with the provisions of section one thousand
eighty-six of this chapter. Provided, however, the provisions of
subsection (c) of section one thousand eighty-eight of this chapter
notwi thstanding, no interest will be paid thereon

(bb) Mninmum wage reinbursenent credit. (1) Allowance of credit. A
taxpayer shall be allowed a credit, to be conputed as provided under
section thirty-eight of this chapter, against the tax inposed by this
article.

(2) Application of credit. The credit allowed under this subsection
for any taxable year shall not, in the aggregate, reduce the tax due for
such vear to less than the nininum tax fixed by subsection (b) of
section fourteen hundred fifty-five of this article. However, if the
ampunt of credit of such credit allowed under this subsection for any
taxabl e year reduces the tax to such anpunt, then any amount of credit
thus not deductible shall be treated as an overpaynent of tax to be
credited or refunded in accordance with the provisions of section one
thousand eighty-six of this chapter. Provided, however, the provisions
of subsection (c) of section one thousand eighty-eight of this chapter
notwi thstanding, no interest shall be paid thereon.

8 1460. Declarations of estinmated tax. (a) Requirenents of declara-
tion. Every taxpayer subject to the tax inposed by subsection (a) of
section fourteen hundred fifty-one of this article shall make a decl ara-
tion of its estimated tax for the current taxable year, containing such
information as the conmi ssioner of taxation and finance may prescribe by
regulations or instructions, if such estimated tax can reasonably be
expected to exceed one thousand dollars. If a taxpayer is subject to the
tax surcharge inposed by section fourteen hundred fifty-five-B of this
article and such taxpayer's estimated tax under subsection (a) of
section fourteen hundred fifty-one of this article can reasonably be

expected to exceed one thousand dollars, such taxpayer shall also make a
declaration of its estimted tax surcharge for the current taxable year
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(b) Definition of estimated tax and estimated tax surcharge. The terns
"estimated tax" and "estinmated tax surcharge" nean the anbunts which a
taxpayer estimates to be the tax or tax surcharge inposed by subsection
(a) of section fourteen hundred fifty-one of this article or fourteen
hundred fifty-five-B of this article, respectively, for the current
taxable year, less the anobunt which it estinates to be the sum of any
credits allowable against the tax or tax surcharge, respectively.

(c) Tine for filing declaration. A declaration of estinmated tax and a
declaration of estimated tax surcharge shall be filed on or before June
fifteenth of the current taxable year in the case of a taxpayer which
reports on the basis of a calendar year, except that if the requirenents
of subsection (a) of this section are first net:

(1) after May thirty-first and before Septenber first of such current
taxable vyear, the declaration shall be filed on or before Septenber
fifteenth, or

(2) after August thirty-first and before Decenber first of such
current taxable year, the declaration shall be filed on or before Decem
ber fifteenth.

(d) Anmendnents of declaration. A taxpayver nmay anend a declaration
under reqgulations of the tax conm ssion.

(e) Return as declaration. If, on or before February fifteenth of the
succeeding year in the case of a taxpayer whose taxable year is a cal en-
dar vear, a taxpayer files its return for the year for which the decl a-
ration is required, and pays therewith the balance, if any, of the ful
anount of the tax or tax surcharge shown to be due on the return:

(1) such return shall be considered as its declaration if no declara-
tion was required to be filed during the taxable year for which the tax
or tax surcharge was inposed, but is otherwise required to be filed on
or before Decenber fifteenth pursuant to paragraph two of subsection (c)
of this section, and

(2) such return shall be considered as the anmendnent permtted by
subsection (d) of this section to be filed on or before Decenber
fifteenth if the tax or tax surcharge shown on the return is greater
than the estimated tax or estinmated tax surcharge, as the case may be,
shown on a declaration previously made.

(f) Fiscal year. This section shall apply to taxable years of twelve
nonths other than a cal endar year by the substitutions of the nonths of
such fiscal year for the corresponding nonths specified in this section

(g) Short taxable period. If the taxable period for which a tax or tax
surcharge is inposed b subsection a of section fourteen hundred
fifty-one of this article or section fourteen hundred fifty-five-B of
this article, respectively, is less than twelve nonths, every taxpayer
required to meke a declaration of estimated tax or a declaration of
estimated tax surcharge for such taxable period shall make such a decl a-
ration in accordance with regulations of the conm ssioner of taxation
and finance.

(h) Extension of tinme. The tax comrission nay grant a reasonable
extension of tinme, not to exceed three nonths, for the filing of any
declaration required pursuant to this section, on such terns and condi -
tions as it may require.

8§ 1461. Paynents of estimated tax. (a) Every taxpayer subject to the
tax inposed by section fourteen hundred fifty-one of this article nust
pay an anpunt equal to (i) twenty-five percent of the preceding vear's
tax if the preceding year's tax exceeded one thousand dollars but was
equal to or less than one hundred thousand dollars, or (ii) forty

percent of the preceding vear's tax if the preceding year's tax exceeded
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one hundred thousand dollars. The anpunt nust be paid with the return
required to be filed for the preceding taxable year or with an applica-
tion for an extension of the tine for filing the return. |If the preced-
ing vear's tax under section fourteen hundred fifty-one of this article
exceeded one thousand dollars and the taxpayer is subject to the tax
surcharge inposed by section fourteen hundred fifty-five-B of this arti-
cle, the taxpayer nust also pay with the tax surcharge return required
to be filed for the preceding taxable year, or with an application for
an _extension of the tine for filing the return, an anount equal to (i)
twenty-five percent of the tax surcharge inposed for the preceding year
if the preceding vear's tax was equal to or less than one hundred thou-
sand dollars, or (ii) forty percent of the tax surcharge inposed for the
preceding vear if the preceding vear's tax exceeded one hundred thousand
dol |l ars.

(b) OGher installnments. The estinmated tax or estimated tax surcharge
for each taxable year with respect to which a declaration of estimted
tax or a declaration of estimated tax surcharge, respectively, is
required to be filed under this article shall be paid., in the case of a
taxpayer which reports on the basis of a calendar year, as follows:

(1) If the declaration is filed on or before June fifteenth, the esti-
mated tax or estimated tax surcharge shown thereon, after applying ther-
eto the amount, if any, paid during the sane taxable year pursuant to
subsection (a) of this section, shall be paid in three equal install-
nents. One of such installnments shall be paid at the tine of the filing
of the declaration, one shall be paid on the follow ng Septenber
fifteenth, and one on the follow ng Decenber fifteenth.

(2) If the declaration is filed after June fifteenth and not after
Septenber fifteenth of such taxable vear, and is not required to be
filed on or before June fifteenth of such year the estimated tax or
estimated tax surcharge shown on such declaration, after applying there-
to the anmpunt, if any, paid during the sane taxable year pursuant to
subsection (a) of this section, shall be paid in tw equal installnents.
One of such installnents shall be paid at the tine of the filing of the
declaration and one shall be paid on the follow ng Decenber fifteenth.

(3) If the declaration is filed after Septenber fifteenth of such
taxable year, and is not required to be filed on or before Septenber
fifteenth of such vyear, the estinated tax or estinmated tax surcharge
shown on such declaration, after applying thereto the ampunt, if any,
paid in respect of such year pursuant to subsection (a) of this section
shall be paid in full at the tine of the filing of the declaration.

(4) If the declaration is filed after the tinme prescribed therefor, or
after the expiration of any extension of tine therefor, paragraphs two
and three of this subsection shall not apply and there shall be paid at
the tinme of such filing all installnments of estimted tax or estinated
tax surcharge payable at or before such tine, and the rennining install-
nents shall be paid at the tinmes at which, and in the amunts in which,
they woul d have been payable if the declaration had been filed when due.

(c) Amendnents of declarations. |If any anendnent of a declaration is
filed, the remaining installnments, if any, shall be ratably increased or
decreased (as the case may be) to reflect any increase or decrease in
the estimated tax or estimated tax surcharge by reason of such anend-
nent, and if any anendnent is nade after Septenber fifteenth of the
taxable year, any increase in the estimated tax or estimated tax
surcharge by reason thereof shall be paid at the tine of nmaking such
anmendnent .
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(d) Application of installnents based on the preceding year's tax. (1)
Any anount paid pursuant to subsection (a) of this section shall be
applied as a first installnment against the estimted tax or estinated
tax surcharge., respectively, of the taxpayer for the taxable year shown
on the declaration required to be filed pursuant to section fourteen
hundred sixty of this article, or if no declaration of estimated tax or
a declaration of estimated tax surcharge is required to be filed by the
taxpayer pursuant to such section, any such anount shall be considered a
paynment on account of the tax or tax surcharge shown on the return
required to be filed by the taxpayer for such taxable year.

(2) Any anount paid pursuant to paragraph four of subsection (c) of
section six hundred fifty-eight of this chapter on behalf of a taxpayer
subject to tax under this article shall be applied against the estinnated
tax of the taxpayer for the taxable year shown on the declaration
required to be filed pursuant to section fourteen hundred sixty of this
article, or if no declaration is filed pursuant to such section, any
such anount shall be considered a paynent on account of tax shown on the
return required to be filed by the taxpayer for such taxable year.

(e) Interest on certain installnents based on the preceding vyear's
tax. Notwi thstanding the provisions of section one thousand ei ghty-eight
of this chapter or of section sixteen of the state finance law, if an
anmount paid pursuant to subsection (a) of this section exceeds the tax
or tax surcharge, respectively, shown on the return required to be filed
by the taxpayer for the taxable year during which the anount was paid,
interest shall be allowed and paid on the anmpbunt by which the amount so
paid pursuant to such subsection exceeds such tax or tax surcharge, at
the overpaynent rate set by the comm ssioner of taxation and finance
pursuant to section one thousand ninety-six of this chapter, or if no
rate is set, at the rate of six per cent per annum from the date of
paynent of the anpbunt so paid pursuant to such subsection to the
fifteenth day of the third nonth following the close of the taxable
year, provided, however, that no interest shall be allowed or paid under
this subsection if the anbunt thereof is |less than one dollar.

(f) The preceding vear's tax defined. As used in this section, "the
preceding vear's tax" nmeans the tax inposed upon the taxpayer by
subsection (a) of section fourteen hundred fifty-one of this article for
the preceding taxable vyear. or, for purposes of conputing the first
installment of estinmated tax when an application has been filed for
extension of the tinme for filing the return required to be filed for
such preceding taxable year, the anmount properly estimted pursuant to
paragraph one of subsection (b) of section fourteen hundred sixty-three
of this article as the tax inposed upon the taxpayer for such taxable
year.

(g) Application to short taxable period. This section shall apply to a
taxable period of less than twelve nonths in accordance with regul ations
of the tax comm ssion

(h) Fiscal year. The provisions of this section shall apply to taxable
years of twelve nonths other than a cal endar year by the substitution of
the nonths of such fiscal year for the corresponding nonths specified in
such provisions.

(i) Extension of tinme. The comm ssioner of taxation and finance may
grant a reasonable extension of tinme, not to exceed six nonths, for
paynent of any installnent of estimated tax or estimated tax surcharge
required pursuant to this section, on such terns and conditions as he
may require, including the furnishing of a bond or other security by the
taxpayer in an anmpunt not exceeding tw ce the anount for which any
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extension of tine for paynent is granted, provided, however, that inter-
est at the underpaynent rate set by the conm ssioner pursuant to section
one thousand ninety-six of this chapter, or if norateis set, at the
rate of six per centumper annumfor the period of the extension shal
be charged and collected on the ampunt for which any extension of tine
for payment is granted under this subsection.

(j) Paynent of installnents in advance. A taxpayer nmay elect to pay
any installnment of estimated tax or estinmated tax surcharge prior to the
date prescribed in this section for paynent thereof.

8 1462. Returns. (a) Every taxpayer, as well as every other banking
corporation having an enployee, including any officer, within the state,
shall annually on or before the fifteenth day of the third nonth foll ow
ing the close of each of its taxable years transmt to the tax conmm s-
sion a return in a formprescribed by it setting forth such informtion
as the tax conm ssion nay prescribe and every taxpayer which ceases to
exercise its franchise or to be subject to the tax inposed by this arti-
cle shall transnit to the tax conmission a return on the date of such
cessation or at such other tine as the tax conmi sSsion may require cover-
ing each vyear or period for which no return was theretofore filed. In
the case of a termnation year of an S corporation, the S short year and
the C short year shall be treated as separate short taxable vyears,
provi ded, however, the due date of the report for the S short year shal
be the sane as the due date of the report for the C short year.

(b) Every taxpayer shall also transmt such other returns and such
facts and information as the tax comrission may require in the adninis-
tration of this article.

(c) The tax commission may grant a reasonable extension of tine for
filing returns whenever good cause exists. An automatic extension of six
nonths for the filing of its annual return shall be allowed any taxpay-
er, if wthin the tinme prescribed by subsection (a) of this section,
such taxpayer files with the tax conm ssion an application for extension
in such formas said conm ssion nmay prescribe by regulation and pays on
or before the date of such filing the anmpbunt properly estinated as its
t ax.

(d) Every return shall have annexed thereto a certification by the
presi dent , vice president, treasurer, assistant treasurer, chief
accounting officer or any other officer of the taxpayer duly authorized
so to act to the effect that the statenents contained therein are true.
The fact that an individual's nane is signed on a certification of the
return shall be prima facie evidence that such individual is authorized
to sign and certify the return on behalf of the corporation. In the case
of an association or publicly traded partnership referred to in para-
graph one of subsection (f) of this section, such certification shall be
nade by any person duly authorized so to act on behalf of such associ -
ation or publicly traded partnership.

(e) If the amount of taxable incone or alternative mninum taxable
incone for any year of any taxpayer (including any taxpayer which has
elected to be taxed under subchapter s of chapter one of the interna
revenue code) as returned to the United States treasury departnent is
changed or corrected by the commissioner of internal revenue or other
officer of the United States or other conpetent authority, such taxpayer
shall report such change or corrected taxable incone or alternative
mni mum taxable inconme within ninety days (or one hundred twenty days,
in the case of a taxpayer making a conbined return under this article
for such vyear) after the final determnation of such change or
correction or as required by the conm ssioner, and shall concede the
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accuracy of such deternmination or state wherein it is erroneous. Any
taxpayer filing an anended return with such departnent shall also file
within ninety days (or one hundred twenty days. in the case of a taxpay-
er making a conbined return under this article for such year) thereafter
an anended return with the conmm ssioner which shall contain such infor-
mation as the conm ssioner shall require. The allowance of a tentative
carryback adjustnent based upon a net capital |oss carryback pursuant to
section sixty-four hundred eleven of the internal revenue code, shall be
treated as a final determination for purposes of this subsection.

(f) (1) For purposes of this subsection, the term "bank hol di ng conpa-
ny" neans any corporation subject to article three-A of the banking | aw,
or reqgistered under the federal bank holding conpany act of nineteen
hundred fifty-six, as anended, or registered as a savings and | oan hol d-
ing conpany (but excluding a diversified savings and | oan hol di ng conpa-
ny) under the federal national housing act., as anended. For purposes of
the preceding sentence, the term"corporation" shall include an associ-
ation, within the neaning of paragraph three of subsection (a) of
section seventy-seven hundred one of the internal revenue code, and a
publicly traded partnership treated as a corporation for purposes of the
internal revenue code pursuant to section seventy-seven hundred four
t her eof .

(2) (i) Any banking corporation or bank hol ding conpany which is exer-
cising its corporate franchise or doing business in this state in a
corporate or organi zed capacity, and

(A) _which owns or controls, directly or indirectly, eighty percent or
nore of the voting stock of one or nore banking corporations or bank
hol di ng conpani es, or

(B) whose voting stock is eighty percent or nore owned or controlled
directly or indirectly, by a banking corporation or a bank hol ding
conpany, shall nake a return on a conbined basis under this article
covering itself and such corporations described in clause (A or (B) and
shall set forth such information as the tax conmi ssion may require
unl ess the taxpayer or the tax comm ssion shows that the inclusion of
such a corporation in the conbined return fails to properly reflect the
tax liability of such corporation under this article. Provided., however,
that no banking corporation or bank holding conpany not a taxpayer shal
be subject to the requirenents of this subparagraph unless the tax
comm ssion deens that the application of such requirenents is necessary
in order to properly reflect the tax liability wunder this article,
because of interconpany transactions or sone agreenent, understanding,
arrangenent or transaction of the type referred to in subsection (g) of
this section.

(ii) In the discretion of the tax conmm ssion, any banking corporation
or bank holding conpany which is exercising its corporate franchise or
doing business in this state in a corporate or organi zed capacity, and

(A) which owns or controls, directly or indirectly, sixty-five percent
or nore of the voting stock of one or npbre banking corporations or bank
hol di ng conpani es, or

(B) whose voting stock is sixty-five percent or nore owned or
controlled, directly or indirectly, by a banking corporation or a bank
hol di ng conpany, may be required or permtted to make a return on a
conbined basis under this article covering itself and such corporations
described in clause (A) or (B) and shall set forth such information as
the tax conmmssion may require; provided, however, that no conbined
return shall be required or permtted unless the tax conm ssion deens
such report necessary in order to properly reflect the tax liability
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under this article of any one or nore of such banking corporations or
bank hol di ng conpani es.

(iii) In the discretion of the tax conmm ssion, banking corporations or
bank holding conpanies which are sixty-five percent or nore owned or
controlled, directly or indirectly, by the same interest may be permt-
ted or required to nake a return on a conbined basis under this article
and shall set forth such information as the tax comm ssion may require
if at least one such banking corporation or bank holding conpany is
exercising its corporate franchise or doing business in this state in a
corporate or organized capacity. No conbined return shall be required or
permtted unless the tax commi ssion deens such report necessary in order
to properly reflect the tax liability under this article of any one or
nore of such banking corporations or bank hol ding conpani es.

(iv) (A Notwithstanding any provision of this paragraph. any bank
holding conpany exercising its corporate franchise or doing business in
the state may nmake a return on a conbined basis wthout seeking the
perm ssion of the comm ssioner with any banking corporation exercising
its corporate franchise or doing business in the state in a corporate or
organi zed capacity sixty-five percent or nore of whose voting stock is
owned or controlled, directly or indirectly, by such bank hol ding conpa-
ny, for the first taxable year bedginning on or after January first, two
thousand and before January first, two thousand nineteen during which
such bank hol ding conpany registers for the first time under the federa
bank hol ding conpany act, as anended, and also elects to be a financial
hol ding conpany. In addition, for each subsequent taxable year beginning
after January first, two thousand and before January first, two thousand
ni net een, any such bank hol ding conpany may file on a conbined basis
without seeking the pernmission of the conmmissioner with any banking
corporation that is exercising its corporate franchise or doing business
in the state and sixty-five percent or nore of whose voting stock 1is
owned or controlled, directly or indirectly, by such bank hol di ng conpa-
ny if either such banking corporation is exercising its corporate fran-
chise or doing business in the state in a corporate or organi zed capaci -
ty for the first tinme during such subsequent taxable year, or sixty-five
percent or nore of the voting stock of such banking corporation is owned
or controlled, directly or indirectly, by such bank hol ding conpany for
the first tinme during such subsequent taxable year. Provided however,
for each subsequent taxable year beginning after January first, two
thousand and before January first, two thousand nineteen, a banking
corporation described in either of the twd preceding sentences which
filed on a conbined basis with any such bank holding conpany in a previ-
ous taxable vyear, nust continue to file on a conbined basis with such
bank hol di ng conpany if such banking corporation, during such subsequent
taxabl e year, continues to exercise its corporate franchise or do busi-
ness in the state in a corporate or organized capacity and sixty-five
percent or nore of such banking corporation's voting stock continues to
be owned or controlled, directly or indirectly, by such bank hol ding
conpan unl ess the pernission of the conm ssioner has been obtained to
file on a separate basis for such subsequent taxable year. Provided
further, however, for each subsequent taxable year beqginning after Janu-
ary first, two thousand and before January first, two thousand ni neteen,
a banking corporation described in either of the first two sentences of
this clause which did not file on a conbined basis with any such bank
hol ding conpany in a previous taxable year, nay not file on a conbined

basis wth such bank hol ding conpany during any such subsequent taxable
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year unless the permission of the conmi ssioner has been obtained to file
on a conbined basis for such subsequent taxable year

(B) Notwi thstanding any provision of this paragraph other than cl ause
(A) of this subparagraph. the conm ssioner may not require a bank hol d-
ing conpany which, during a taxable year beginning on or after January
first, two thousand and before January first, two thousand nineteen,
registers for the first tinme during such taxable year under the federa
bank hol di ng conpany act, as anended, and also elects to be a financial
holding conpany, to nmake a return on a conbined basis for any taxable
year beginning on or after January first, two thousand and before Janu-
ary first, two thousand nineteen with a banking corporation sixty-five
percent or npore of whose voting stock is owned or controlled, directly
or indirectly, by such bank hol di ng conpany.

(v) A banking corporation doing business in this state solely because
it neets one or nore of the tests in subparagraphs (i) through (v) of

aragraph one of subsection (c) of section fourteen hundred fifty-one of

this article (referred to in this subparagraph as the "credit card
bank") will not be included in a conbined return pursuant to subpara-
graph (i) of this paragraph with another banking corporation or bank
hol di ng conpany which is exercising its corporate franchise or doing
business in this state unless the credit card bank or the conmnm ssioner
shows that the inclusion of the credit card bank in the conbined return
is necessary to properly reflect the tax liability of the credit card
bank, the banking corporation or bank holding conpany under this arti-
cle. However, any banking corporation that neets one or nore of the
tests in subparagraphs (i) through (v) of paragraph one of subsection
(c) of section fourteen hundred fifty-one and was included in a conbined
return for its last taxable year beginning before January first, two
thousand eight may continue to be included in a conbined return for
future taxable vyears, provided that once that banking corporation has
been included in a conbined return for any taxable year beginning on or
after January first, two thousand eight, it nmust continue to be included
in a conbined return until it obtains the consent of the comm ssioner to
cease being included in a conbined return because the conbined return no
longer properly reflects the tax liability under this article of any of
the corporations included in the conbined return. Further, the credit
card bank wll be included in a conbined return with (i) any banking
corporation not subject to tax under this article sixty-five percent or
nore of whose voting stock is owned or controlled, directly or indirect-
ly, by the credit card bank, or (ii) any banking corporation or bank
hol di ng conpany not subject to tax under this article which owns or
controls, directly or indirectly, sixty-five percent or nore of the
voting stock of the credit card bank, or (iii) any banking corporation
not subject to tax under this article sixty-five percent or nore of the
voting stock of which is owned or controlled, directly or indirectly., by
the sane corporation or corporations that own or control, directly or
indirectly, sixty-five percent or nore of the voting stock of the credit
card bank, if the corporation or corporations described in clauses
(ii) and (iii) of this subparagraph provide services for or support to
the credit card bank's operations, unless the credit card bank or the
conm ssioner shows that the inclusion of any of those corporations in
the conbined return fails to properly reflect the tax liability of the
credit card bank. For purposes of this subparagraph. services for or
support to the credit card bank's operations include such activities as
billing, credit investigation and reporting, marketing, research, adver-
tising, mailing, custonmer service, information technology. lending and
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financing services, and communications services, but will not include
accounting, legal or personnel services.

(vi)(A) For purposes of this subparagraph, the term "cl osest control-
ling stockholder" neans the corporation that indirectly owns or controls
over fifty percent of the voting stock of a captive REIT or captive R C
is subject to tax under this article, article nine-A or article thirty-
three of this chapter or otherwise required to be included in a conbined
return under this article, article nine-A or article thirty-three of
this chapter, and is the fewest tiers of corporations away in the owner-
ship structure fromthe captive REIT or captive RIC. The conm ssioner is
aut horized to prescribe by regulation or published guidance the criteria
for determning the closest controlling stockhol der.

(B) A captive REIT or a captive RIC nust be included in a conbined
return with the banking corporation or bank hol ding conpany that direct-
ly owns or controls over fifty percent of the voting stock of the
captive REIT or captive RIC if that banking corporation or bank holding
conpany is subject to tax or required to be included in a conbined
return under this article.

(CQ If over fifty percent of the voting stock of a captive REIT or
captive RICis not directly owned or controlled by a banking corporation
or bank holding conpany that is subject to tax or required to be
included in a conbined return under this article, then the captive REIT
or captive RIC nust be included in a conbined return or report with the
corporation that is the closest controlling stockholder of the captive
REIT or captive RC |If the <closest controlling stockholder of the
captive REIT or captive RICis a banking corporation or bank holding
conpany that is subject to tax or otherwise required to be included in a
conbined return under this article, then the captive REIT or captive RIC
nust be included in a conbined return under this article.

(D) If the corporation which directly owns or controls the voting
stock of the captive REIT or captive RICis described in subparagraph
(ii) or (iv) of paragraph four of this subsection as a corporation not
permtted to make a conbined return, then the provisions in clause (Q
of this subparagraph nust be applied to deternine the corporation in
whose conbined return or report the captive REIT or captive R C should
be included. If, under clause (C) of this subparagraph, the corporation
that is the closest controlling stockholder of the captive REIT or
captive RICis described in subparagraph (ii) or (iv) of paragraph four
of this subsection as a corporation not permtted to nmke a conbined
return, then that corporation is deened to not be in the ownership
structure of the captive REIT or captive RIC,__and the closest control-
ling stockholder will be determned without regard to that corporation

(E) If a captive REIT owns the stock of a qualified REIT subsidiary
(as defined in paragraph two of subsection (i) of section eight hundred
fifty-six of the internal revenue code)., then the qualified REIT subsid-
iary nmust be included in any conbined return required to be made by the
captive REIT that owns its stock

(F) If a captive REIT or a captive RICis required under this subpara-
graph to be included in a conbined return with another corporation, and
that other corporation is required to be included in a conbined return
with another corporation under other provisions of this subsection, the
captive REIT or captive R C nust be included in that conbined return
with those corporations.

(G If the banking corporation or bank holding conpany that directly
or indirectly owns or controls over fifty percent of the voting stock of
the captive REIT or captive RIC and is the closest controlling stock-
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hol der of the captive REIT or captive RICis a nenber of an affiliated
group (1) that does not include any corporation that is engaged in a
business that a subsidiary of a bank holding conpany would not be
permtted to engage in., unless such business is de mninmus, and (2)
whose nenbers own assets the conbined average value of which does not
exceed eight billion dollars, then the captive REIT or captive R C nust
not be included in a conbined return under this article or article
nine-A or article thirty-three of this chapter. In that instance, the
captive REIT or captive RIC is subject to the provisions of subdivision
five or seven of section two hundred nine of this chapter. The term
"affiliated group”" neans "affiliated group” as defined in section
fifteen hundred four of the internal revenue code, but without regard to
the exceptions provided for in subsection (b) of that section.

(vii) (A For purposes of this subparagraph, the term "cl osest
controlling stockholder" nmeans the corporation that indirectly owns or
controls over fifty percent of the voting stock of an overcapitalized
captive insurance conpany, is subject to tax under this article or arti-
cle nine-A of this chapter or otherwise required to be included in a
conbined return under this article or article nine-A of this chapter,
and is the fewest tiers of corporations away in the ownership structure
from the overcapitalized captive insurance conpany. The conni Ssioner is
aut horized to prescribe by regulation or published guidance the criteria
for determning the closest controlling stockhol der.

B) An overcapitalized captive insurance conpany nust be included in a
conmbi ned return with the banking corporation or bank holding conpany
that directly owns or controls over fifty percent of the voting stock of
the overcapitalized captive insurance conpany if that banking corpo-
ration or bank holding conpany is subject to tax or required to be
included in a conbined return under this article.

(Q If over fifty percent of the voting stock of an overcapitalized
captive insurance conpany is not directly owned or controlled by a bank-
ing corporation or bank holding conpany that is subject to tax or
required to be included in a conbined return under this article, then
the overcapitalized captive insurance conpany nust be included in a
conbined return or report wth the corporation that is the closest
controlling stockholder of the overcapitalized captive insurance conpa-
ny. If the closest controlling stockholder of the overcapitalized
captive insurance conpany is a banking corporation or bank holding
conpany that is subject to tax or otherwise required to be included in a
combined return under this article, then the overcapitalized captive
i nsurance conpany nust be included in a conbined return under this arti-
cle.

(D) If the corporation that directly owns or controls the voting stock
of the overcapitalized captive insurance conpany is described in subpar-
agraph (ii) or (iv) of paragraph four of this subsection as a corpo-
ration not permtted to make a conbined return, then the provisions in

clause (O of this subparagraph nust be applied to determine the corpo-
ration in whose conbined return or report the overcapitalized captive
insurance conpany should be included. 1f, under clause (G of this

subparagraph, the corporation that is the closest controlling stockhold-
er of the overcapitalized captive insurance conpany is described in
subparagraph (ii) or (iv) of paragraph four of this subsection as a
corporation not pernmitted to nake a conbined return, then that corpo-
ration is deened not to be in the ownership structure of the overcapi-
talized captive insurance conpany, and the closest controlling stock-
holder will be determ ned without regard to that corporation.
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(E) If an overcapitalized captive insurance conpany is required under
this subparagraph to be included in a conbined return with another
corporation, and that other corporation is required to be included in a
conbined return with another corporation under other provisions of this
subsection, the overcapitalized captive insurance conpany nust be
included in that conbined return with those corporations.

(3) (i) In the case of a conbined return, the tax shall be neasured by
the conbined entire net incone, conbined alternative entire net incone
or conbined assets of all the corporations included in the return,
including any captive REIT, captive R C or overcapitalized captive
insurance conpany. The allocation percentage shall be conputed based on
the conbined factors with respect to all the corporations included in
the conmbined return. In conputing conbined entire net incone and
conbined alternative entire net incone intercorporate dividends and al
other intercorporate transactions shall be elimnated and in conputing
conbi ned assets intercorporate stockholdings and intercorporate bills,
notes and accounts receivable and payable and other intercorporate
i ndebt edness shall be elininated.

(ii) In the case of a captive REIT required under this subsection to
be included in a conbined return, "entire net incone" neans "real estate
investnment trust taxable incone" as defined in paragraph two of subdivi -
sion (b)) of section eight hundred fifty-seven (as nodified by section
eight hundred fifty-eight) of the internal revenue code, plus the anpunt
taxabl e under paragraph three of subdivision (b) of section eight
hundred fifty-seven of that code, subject to the nodifications required
by section fourteen hundred fifty-three of this article. In the case of
a captive RIC required under this subsection to be included in a
conbined return, "entire net inconme" neans "investnment conpany taxable
incone" as defined in paragraph two of subdivision (b) of section eight
hundred fifty-two (as nodified by section eight hundred fifty-five) of
the internal revenue code, plus the anpunt taxabl e under paragraph three
of subdivision (b) of section eight hundred fifty-two of that code,
subject to the nodifications required by section fourteen hundred
fifty-three of this article. However, the deduction under the interna
revenue code for dividends paid by the captive REIT or captive RC to
any nenber of the affiliated group that includes the corporation that
directly or indirectly owns over fifty percent of the voting stock of
the captive REIT or captive RIC wll be limted to the follow ng
percentages: (A) fifty percent for taxable years beginning on or after
January first, two thousand eight and before January first, two thousand
nine; (B) twenty-five percent for taxable years beginhning on or after
January first, two thousand nine and before January first, two thousand
eleven; and (C zero percent for taxable years beginning on or after
January first, two thousand eleven. The term "affiliated group" neans
"affiliated group” as defined in section fifteen hundred four of the
internal revenue code, but without regard to the exceptions provided for
in subsection (b) of such section fifteen hundred four

(iii) In the case of an overcapitalized captive insurance conpany
required under this subsection to be included in a conbined return,
entire net incone nust be conputed as required by section fourteen
hundred fifty-three of this article.

(4 (i) In no event shall an itemof incone or expense of a corpo-
ration organi zed under the laws of a country other than the United
States be included in a conbined return unless it is includible in
entire net incone or alternative entire net incone, as the case may be
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nor shall an asset of such a corporation be included in a conbined
return unless it is included in taxable assets.

(ii) 1In no event shall a corporation organized under the laws of the
United States, this state or any other state, be included in a conbined
return with a corporation organized under the laws of a country other
than the United States.

(iii) In no event shall a corporation which has mnmade an election

ursuant to subsection (d) of section fourteen hundred fifty-two of this
article to be subject to the tax inposed by article nine-A of this chap-
ter be included in a conbined return for those taxable years for which
it is subject to the tax inposed by article nine-A of this chapter.

(iv) In no event shall a corporation whose net worth ratio is less
than five percent and whose total assets are conprised of thirty-three
percent or nore of nortgages be included in a conbined return for those
taxable years for which its tax is determ ned pursuant to subparagraph
(ii) or (iii) of paragraph one of subsection (b) of section fourteen
hundred fifty-five of this article.

(5) Tax liability wunder this article may be deened to be inproperly
reflected because of interconpany transactions or sone agreenent., under-
standing. arrangenent or transaction referred to in subsection (g) of
this section.

(g) In case it shall appear to the tax commission that any agreenent.
under st andi ng_or_arrangenent exists between the taxpayer and any other
corporation or any person or firm whereby the activity, business,
incone or assets of the taxpayer within the state is inproperly or inac-
curately reflected, the tax comrission is authorized and enpowered, in
its discretion and in such manner as it nmay deternmne, to adjust itens
of inconme or deductions in conputing entire net incone or alternative
entire net inconme and to adjust assets, and to adjust wages. salaries
and other personal service conpensation, receipts or deposits in conput-
ing any allocation percentage, provided only that entire net incone or
alternative entire net incone be adjusted accordingly and that any asset
directly traceable to the elimnation of any receipt be elimnated from
assets so as to accurately deternine the tax. If however, in the deter-
mnation of the tax commission, such adjustnments do not. or cannot
effectively provide for the accurate determnation of the tax, the
conm ssion shall be authorized to require the filing of a conbined
report by the taxpayer and any such other corporations. Were (1) any
taxpayer conducts its activity or business under any agreenent, arrange-
ment or understanding in such nanner as either directly or indirectly to
benefit its nenbers or stockholders, or any of them or any person or
persons directly or indirectly interested in such activity or business,
by entering into any transaction at nore or less than a fair price
which, but for such agreenent, arrangenent or understanding, nmight have
been paid or received therefor., or (2) any taxpayer enters into any
transaction with another corporation on such terns as to create an
inproper loss or net incone, the tax conm ssion nmay include in the
entire net incone or alternative entire net incone of the taxpayer the
fair profits which, but for such agreenent, arrangenent or understand-
ing, the taxpayer night have derived from such transaction.

8 1463. Paynent of tax. (a) To the extent the tax inposed by section
fourteen hundred fifty-one of this article shall not have been previous-
ly paid pursuant to section fourteen hundred sixty-one,

(1) such tax. or the balance thereof. shall be payable to the tax
conmm ssion in full at the tine its return is required to be filed, and
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(2) such tax, or the balance thereof, inposed on any taxpayer which
ceased to exercise its franchise or to be subject to the tax inposed by
this article shall be pavable to the tax conmmssion at the tine the
return is required to be filed, provided such tax of a donestic corpo-
ration which continues to possess its franchise shall be subject to
adjustnent as the circunstances nay require; all other taxes of any such
taxpayer, which pursuant to the foregoing provisions of this subsection
would otherwise be payable subsequent to the tinme such returnis
required to be filed, shall nevertheless be payable at such tine.

(b) If the taxpayer, within the tinme prescribed by subsection (c) of
section fourteen hundred sixty-two of this article, shall have applied
for an automatic extension of tine to file its annual return and shal
have paid to the conmi ssioner of taxation and finance on or before the
date such application is filed an anpunt properly estimted as provided
by said subsection the only anpbunt payable in addition to the tax shal
be interest at the underpaynent rate set by the conmi ssioner pursuant to
section one thousand ninety-six of this chapter, or if no rate is set,
at the rate of six per cent per annum upon the anpunt by which the tax,
or portion thereof payable on or before the date the return was required
to be filed, exceeds the anmpbunt so paid. For the purposes of the preced-
ing sentence:

(1) an amount so paid shall be deened properly estinmated if it is
either (i) not less than ninety per cent of the tax as finally deter-
mned, or (ii) not less than the tax shown on the taxpayer's return for
the preceding taxable year, if such preceding year was a taxable year of
twel ve nonths; and

(2) the tine when a return is required to be filed shall be determnm ned
without regard to any extension of tinme for filing such return.

(c) The tax commission nmay grant a reasonable extension of tine for
paynent of any tax inposed by this article under such conditions as it
deens just and proper.

8 1466. Deposit and disposition of revenue. Al taxes, interest and
penalties collected or received by the tax conm ssion under this article
shall be deposited and disposed of pursuant to the provisions of section
one hundred seventy-one-a of this chapter.

8 1467. Secrecy required of officials; penalty for violation. (a)
Except in accordance with the proper judicial order or as otherw se
provided by law, it shall be unlawful for the conm ssioner of taxation
and finance, any officer or enployee of the department of taxation and
finance, or any person who, pursuant to this section, is permtted to
inspect any return, or any person engaged or retained by such depart nent
on an independent contract basis, or any person who in any nanner nay
acquire know edge of the contents of a return filed pursuant to this
article, to divulge or make known in any nmanner the anmount of incone or
any particulars set forth or disclosed in any return required under this
article. The officers charged with the custody of such returns shall not
be required to produce any of them or evidence of anything contained in
them in any action or proceedings in any court, except on behalf of the
state or the commissioner of taxation and finance in an action or
proceeding under the provisions of this chapter or in any other action
or proceeding involving the collection of a tax due under this chapter
to which the state or the conm ssioner of taxation and finance is a
party or a claimant or on behalf of any party in an action or proceeding
under the provisions of this article when the returns or facts shown
thereby are directly involved in such action or proceeding, in any of
which events the court may require the production of and nay adnit in
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evidence so rmuch of said returns or the facts shown thereby as are
pertinent to the action or proceeding and no nore. The conm ssioner of
taxation and finance nay, nevertheless, publish a copy or a summry of
any determ nation or decision rendered after the hearing provided for in
section one thousand eighty-nine of this chapter. Nothing herein shal
be construed to prohibit the delivery to a taxpayer or its duly author-
ized representative of a certified copy of any return filed in
connection with its tax nor to prohibit the publication of statistics so
classified as to prevent the identification of particular returns and
the itenms thereof, or the inspection by the attorney-general or other
legal representatives of the state of the return of any taxpayer which
shall bring action to set aside or reviewthe tax based thereon. or
agai nst _which an action or proceeding under this chapter has been recom
nended by the conmm ssioner of taxation and finance or the attorney-gen-
eral or has been instituted; or the inspection of the returns of any
taxpayer by the conptroller or duly designated officer or enployee of
the state departnent of audit and control for purposes of the audit of a
refund of any tax paid by such taxpayer under this article, or the
disclosing to a state agency. pursuant to section one hundred seventy-
one-f of this chapter, of the anpbunt of an overpaynent and interest
thereon certified to the conptroller to be credited against a past-due
legally enforceable debt owed to such agency and of the nane and iden-
tification nunber of the taxpayer who made such overpaynment, or the
disclosing to the commissioner of finance of the city of New York
pursuant to section one hundred seventy-one-|I of this chapter, of the
anount  of an overpaynent and interest thereon certified to the conp-
troller to be credited against a city of New York tax warrant judgnent
debt and of the nane and identification nunber of the taxpaver who nade
such overpaynent. Returns shall be preserved for three years and there-
after until the conmm ssioner of taxation and finance orders themto be
destroyed.

(b) (1) Any officer or enployee of the state who wllfully violates
the provisions of subsection (a) of this section shall be dismssed from
office and be incapable of holding any public office in this state for a
period of five years thereafter.

(2) Cross-reference: For crimnal penalties, see article thirty-seven
of this chapter.

(c) Notwithstanding any provisions of this section, the tax conmmi ssion
may permt the secretary of the treasury of the United States or his
delegates, or the proper officer of any other state charged with tax
adm nistration, or the authorized representative of either such officer
to inspect the returns filed under this article, or may furnish to such
officer or his authorized representative an abstract of any return or
supply himwith information concerning an itemcontained in any return
or disclosed by an investigation of tax liability under this article,
but such perm ssion shall be granted or such infornmation furnished to
such officer or his representative only if the laws of the United States
or of such other state, as the case may be, grant substantially simlar
privileges to the comri ssion or officer of this state charged with the
adnm nistration of the tax inposed by this article and such infornmation
is to be used for tax purposes only; and provided further the conm s-
sioner of taxation and finance may furnish to the secretary of the trea-
sury of the United States or his delegates such returns filed under this
article and other tax information, as he may consider proper, for use in
court actions or proceedings under the internal revenue code, whether
civil or crinmnal, where a witten request therefor has been nmade to the
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conm ssioner of taxation and finance by the secretary of the treasury or
his delegates provided the laws of the United States grant substantially
simlar powers to the secretary of the treasury or his delegates. Were
the commissioner of taxation and finance has so authorized use of
returns or other information in such actions or proceedings., officers
and enployees of the departnent of taxation and finance may testify in
such actions or proceedings in respect to such returns or other tax
information.

(d) Notwi thstanding the provisions of subsection (a) of this section,
the tax conm ssion may pernit the officer charged with the adninis-
tration of a tax on or neasured by incone inposed by any city of the
state of New York, or the authorized representative of such officer, to
inspect the returns filed wunder this article, or may furnish to such
officer or his authorized representative an abstract of any such return
or supply information concerning an itemcontained in any such return
or disclosed by any investigation of tax liability under this article,
but such pernission shall be granted or such information furnished to
such officer or his representative only if the local laws of such city
grant substantially simlar privileges to the comm ssion or officer of
this state charged with the adnministration of the tax inposed by this
article and such information is to be used for tax purposes only; and
provided further the conm ssioner of taxation and finance nmay furnish to
such city officer or his delegates and the legal representative of such
city such returns filed under this article and other tax information, as
he may consider proper, for use in court actions or proceedi ngs under
such local law, whether civil or crinmnal, where a witten request
therefor has been nmade to the conmissioner of taxation and finance by
such city officer or his delegates or by such legal representative of
such city, provided the local law of such city grants substantially
simlar powers to the city officer charged with the adnministration of
the city incone tax or his delegates. Wiere the conm ssioner of taxation
and finance has so authorized use of returns or other tax information in
such actions or proceedings, officers and enpl oyees of the departnent of
taxation and finance may testify in such actions or proceedings in
respect to such returns or other tax information.

(e) Notwithstanding the provisions of subsection (a) of this section
the tax commission, inits discretion, nay require or permt any or al
persons liable for any tax inposed by this article, to nmake paynents on
account of estimated tax and paynent of any tax, penalty or interest
inposed by this article to banks, banking houses or trust conpanies
designated by the tax conmm ssion and to file declarations of estimted
tax, applications for autonmatic extensions of tine to file returns, and
returns with such banks, banking houses or trust conpanies as agents of
the tax comm ssion, in lieu of making any such paynent directly to the
tax comm ssion. However, the tax comm ssion shall designate only such
banks, banking houses or trust conpanies as are or shall be designated
by the conptroller as depositories pursuant to section fourteen hundred
sixty-six of this article.

(f) Notwithstanding the provisions of subsection (a) of this section,
the conmissioner may disclose to a taxpayer or a taxpayer's related
nenber, as defined in subsection (s) of section fourteen hundred fifty-

three of this article, information relating to any royalty paid,
incurred or received by such taxpayer or related nenber to or from the
other, including the treatnent of such paynents by the taxpayer or the

related nenber in any report or return transnmitted to the conmm ssioner
under this chapter.
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8 1468. Procedural provisions. The provisions of article twenty-seven
of this chapter shall apply to the provisions of this article in the
sane manner and with the sane force and effect as if the | anguage of
such article twenty-seven had been incorporated in full into this arti-
cle and had expressly referred to the tax under this article, except to
the extent that any such provision is either inconsistent wth a
provision of this article or is not relevant to this article.

§ 2. This act shall take effect inmediately and shall apply to taxable
years starting January 1, 2022




