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BRI GHT, SEAWRI GHT, WLLI AMS, ZEBROWSKI -- read once and referred to
the Committee on Consuner Affairs and Protection

AN ACT to amend the general business law, in relation to unconscionable
terms in standard formcontracts

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The general business law is anmended by addi ng a new section
349-g to read as foll ows:

8 349-g. Unconscionable terns in standard formcontracts. 1. Find-
ings. The inclusion of unconscionable terns in standard form contracts
regarding dispute resolution is unfair not only because any resulting
di spute resolution proceeding is unfair to the party forced to agree to
the unconscionable terns, but also because the unconscionable terns
di scourage valid clains. Furthernbre, when the provisions are chal-
lenged, courts may sinply strike the unconscionable terns but enforce
the remainder of the agreenment regarding dispute resolution. As a
result, businesses have little incentive not to include these terns.
Furthernore, it is unlikely that there is any neeting of the mnds over
a dispute-resolution agreenent that does not include severed unconsci on-
able terns.

2. Definition. For the purposes of this section, "standard form
contract"” shall nean any contract to which only one of the parties is an
indi vidual and that individual does not draft the contract. In order to
be a standard formcontract, the docunent constituting the contract need
not be a preprinted formnor need it contain | anguage conpletely identi-
cal to any other contract.

3. Unconscionable terns. There is a rebuttable presunption that the
following contractual terns are substantively unconscionable when
included in a standard formcontract to which only one of the parties to
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the contract is an individual and that individual does not draft the
contract:

(a) a requirenent that resolution of legal clains takes place in an
inconveni ent venue. An "inconvenient venue" is, for purposes of state
law clains, a place other than the county where the individual resides
or the contract was consunmated, and for purposes of federal |aw clains,
a place other than the federal judicial district where the individua
resides or the contract was consumrat ed;

(b) a waiver of the individual's right to assert clainms or seek rene-
dies provided by state or federal statute;

(c) a waiver of the individual's right to seek punitive damages as
provi ded by | aw

(d) a requirenent that the individual bring an action prior to the
expiration of the applicable statute of limtations;

(e) a requirenent that the individual pay fees and costs to bring a
legal claim substantially in excess of the fees and costs that this
state's courts require to bring such a state lawclaimor that federa
courts require to bring such a federal law claim and

(f) the contract does not advise the individual that it is a |egal
docunent., that the individual should consult with counsel of his or her
choosing concerning the neaning of its terns., and does not give the
individual a reasonable tine in which to review the contact with his or
her counsel

4, Relation to commpn law and the uniformcomercial code. In deter-
m ning whether the terns described in subdivision three of this section
are unenforceable, a court shall consider the principles that normally
guide courts in this state in deterni ning whether unconscionable terns
are enforceable. Additionally, the commopn | aw and the uniform comerci al
code shall qguide courts in determning the enforceability of unfair
terns not specifically identified in such subdivision.

5. Severability. There is a rebuttable presunption that a term in a
standard formcontract that is found to be unconscionable is not severa-
ble from the agreenent in which it is situated. In deternini ng whether
this presunption has been rebutted courts should consider general state
law principles regarding the severability of unenforceable terns.

6. Unfair and deceptive act and practice. It is an unfair and decep-
tive practice in violation of section three hundred forty-nine of this
article to include one of the presunptively-unconscionable terns identi-
fied in subdivision three of this section in a standard formcontract to
which only one of the parties to the contract is an individual and that
i ndi vidual does not draft the contract. Not wi t hstanding any ot her
provision of lawto the contrary, a party who prevails in a claimunder
this section shall be entitled to one thousand dollars in statutory
danmages per violation. Additionally, such an action nay be nnintained by
an__enployee against his or her enployer whether or not the | abor |aw
otherwi se allows for such clains.

8§ 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have beconme a |aw, and shall apply to
contracts entered into on or after such date.




