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STATE OF NEW YORK

2683

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

January 19, 2021

Introduced by M of A ODONNELL -- read once and referred to the
Conmi ttee on Codes

AN ACT to anmend the crimnal procedure law, in relation to the execution
of a warrant of arrest; to amend the executive law, 1in relation to
authorizing the conmissioner of the division of crimnal justice
services to establish a systemto record and nonitor the issuance and
execution of search warrants; and to anend the judiciary law, in
relation to authorizing the chief administrator to establish educa-
tional progranms for judicial personnel on the | aw of searches, arrests
and sei zures

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The opening paragraph of section 690.10 of the crimnal
procedure law is anended to read as foll ows:

Personal property is subject to seizure pursuant to a search warrant
if such seizure is made in connection with a lawful arrest and there is
reasonabl e cause to believe that it:

8§ 2. Subdivision 2 of section 690.30 of the crimnal procedure lawis
anmended to read as foll ows:

2. A search warrant nmay be executed on any day of the week. [ ]
Except as otherw se provided in this subdivision, a search warrant may
be executed only between the hours of 6:00 AM and 9:00 P.M, unless
the warrant expressly authorizes execution thereof at any tine of the
day or night, as provided in subdivision [H=e] six of section 690.45 of
this article. Not wi t hst andi ng paragraph (a) of subdivision four of
section 690.35 of this article, a search warrant based in whole or in
part on the grounds set forth in paragraph (b) of subdivision four of
section 690.35 of this article may be executed only between the hours of
9:00 AM and 6:00 P.M unless there is reasonable cause to believe that
it cannot be executed between those hours because, in the case of an
application for a search warrant as defined in paragraph (b) of subdivi-
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sion two of section 690.05 of this article, the person sought is likely
to flee or commit another crime, or may endanger the safety of the
executing police officers or another person if not seized forthwith or
bet ween the hours of 6:00 P.M and 9:00 AM, in which event the request
nust contain facts to support such application, and the court nust neke
a finding in witing or orally on the record or in witing upon the
application itself setting forth the factual basis for the issuance of
the warrant pursuant to this subdivision.

8 3. Subdivision 1 and paragraph (b) of subdivision 4 of section
690.35 of the crinminal procedure |aw, subdivision 1 as anended by chap-
ter 679 of the laws of 1982, and paragraph (b) of subdivision 4 as
anended by chapter 424 of the |aws of 1998, are anended to read as
fol | ows:

1. An application for a search warrant may be in witing or oral. |If
inwiting, it nmust be nade, subscribed and sworn to by a public servant
specified in subdivision one of section 690.05 of this article. |If
oral, it must be made by such a public servant and sworn to and recorded
in the manner provided in section 690.36 of this article. An _applica-
tion for a search warrant based either in whole or in part on paragraph
(b) of subdivision four of this section, nust be nmade to a court between
the hours of 6:00 AM and 9:00 P.M unless circunstances reasonably
require that such application be nmade at another tine, in which event
such circunstances shall be stated in the application for the warrant.

(b) A request that the search warrant authorize the executing police
officer to enter premses to be searched w thout giving notice of his
authority and purpose, upon the ground that there is reasonable cause to
believe that (i) [ i i

: i+>] the giving of such notice may endan-
ger the life or safety of the executing officer or another person, or
[(+—] (i) in the case of an application for a search warrant as
defined in paragraph (b) of subdivision two of section 690.05 for the
purpose of searching for and arresting a person who is the subject of a
warrant for a felony, the person sought is Ilikely to conmt another
felony, or may endanger the life or safety of the executing officer or
another person. |n order for a request that a search warrant authorizes
the executing police officer to enter premses to be searched wthout
giving notice of his authority and purpose be granted, such request
shall show that extrene circunstances are involved, which for purposes
of this article are the investigation and/or pursuing of suspected
of fenses or offenders that involve nmurder, an active-shooter, hostage-
taking, kidnapping, terrorism hunman trafficking or where a situation
involves an individual who has barricaded hinself in a specific area and
has a violent history.

8 4. Section 690.35 of the crinminal procedure law is anended by
addi ng a new subdivision 5 to read as foll ows:

5. Wien meking an application based either in whole or in part on
paragraph (b) of subdivision four of this section, in addition to the
other requirenments for an application for a search warrant, the appli -
cant nmust ascertain, to the extent reasonably possible, whether any
parties other than any subject of the search warrant shall be present
when the warrant is executed, and if so, the application shall include a
list containing the estimated age, gender, and physical condition of
each additional occupant, any known individuals with cognitive and/or
physical disabilities, and any pets known or likely to be present at the
prem ses to be searched, and reasonable alternatives to executing such
warrant in the presence of such individuals. The results of such inves-
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tigation shall be included in the application and conformwth the
requirenents of paragraph (c) of subdivision three of this section.

8§ 5. Subdivision 1 of section 690.40 of the crimnal procedure lawis
anended to read as foll ows:

1. (a) In determining an application for a search warrant the court
may exam ne, under oath, any person whomit believes may possess perti -
nent infornmation. Any such exam nation must be either recorded or
sunmari zed on the record by the court.

(b) In determning an application for a search warrant based, either
in whole or in part, upon the grounds described in paragraph (b) of
subdivision four of section 690.35 of this article, the court shal
state, with specificity, in witing or orally on the record or in wit-
ing upon the application for the warrant itself, the factual basis for
the issuance of the warrant pursuant to such paragraph. Such determ -
nation shall include evidence stating why a warrant that requires an
officer to knock and announce his or her presence shall not be issued.

§ 6. Subdivision 6 of section 690.45 of the crimnal procedure |aw, as
renunbered by chapter 679 of the laws of 1982, is anended and a new
subdi vision 8-a is added to read as foll ows:

6. A direction that the warrant be executed between the hours of 6:00
A M and 9:00 P.M, or, where the court has specially so determ ned, an
aut hori zation for execution thereof at any tine of the day or night
unless the warrant has been obtained based on an application based in
whole or in part on paragraph (b) of subdivision four of section 690.35
of this article, in which event the provisions of subdivision tw of
section 690.30 of this article relating to the tine for executing such
warrants shall apply; and

8-a. An intended course of action if no response is received fromthe
intended suspect of the warrant at the tine of execution wthin thirty
seconds; and

8§ 7. Section 690.50 of the crimnal procedure |aw is anended by adding
five new subdivisions 7, 8, 9, 10 and 11 to read as foll ows:

7. Upon seizing property or arresting a person pursuant to a search
warrant issued under this article, in addition to the requirenents of
subdi visions five and six of this section, the police officer shall file
areport with the court that issued such warrant in a form prescribed by
the division of <crimnal justice services pursuant to section eight
hundred thirty-seven-w of the executive law, specifying the follow ng
information:

(a) if applicable, the subparagraph of paragraph (b) of subdivision
four of section 690.35 of this article upon which such warrant was
based;

(b) the officer and agency which obtained the warrant:;

(c) the prosecutor and prosecuting office which drafted the warrant;

(d) whether the facts contained in the supporting affidavit were based
upon a confidential informant, or an identified citizen informant or a
police officer, none of whom nust be naned;

(e) the date and tine the search warrant was applied for and the date
and tine the search warrant was si gned;

(f) the date and tinme the search warrant was execut ed;

(g) the judge who signed and the court that issued the warrant;

(h) whether the application for the warrant issued had been subnitted
to another judge other than the judge who issued the warrant for which
the report is subnitted and if so, when such application or applications
were made and the result of each such application;
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(i) the age, sex and race of the individual to whom such warrant was
directed;

(j) whether physical force or deadly force was used in executing such
war r ant ;

(k) if physical or deadly force was used:

(i) whether any individual was injured or killed and if so, the age,
sex _and race of each such person; and

(ii) the status of each such person, specifying whether each was the
subj ect of the search warrant, a police officer, or a third-party;

(1) the address where the warrant was executed including the street
address, city or town, county and zip code;

(M the result of executing the warrant, specifying whether:

(i) evidence was seized; and

(ii) any individuals were arrested, and if so, whether the subject of
the warrant was arrested or other individuals not naned in the warrant
were arrested; and

(n) whether any property was damaged during the course of executing
the warrant and a description thereof.

8. Search warrants not executed within seven days of issuance shall be
considered null and void.

9. An officer shall be required to present evidence and/or surveil-
lance gathered wthin twenty-four hours or less before a warrant is
executed which verifies that the suspect of such warrant is present at
the residence intended to be searched.

10. Any officer or officers who are executing a search warrant shal
be required to be in official uniformand be clearly recognizable and
identifiable as a police officer. Al officers involved in the execution
of a search warrant shall wear visible badges containing nanes and iden-
tification nunbers.

11. (a) Any officer or officers who are executing a search warrant
shall allow a mnimumof thirty seconds for the occupants of the proper-
ty being searched to respond and open the door before such officer or
officers attenpt to enter the property, except for situations where
verifiable, exigent circunstances exist. For purposes of this section,
"verifiable, exigent circunstances" neans any event occurring in real-
tine that is life-threatening to the officer or officers executing a
search warrant or to the occupants of the property which is being
searched.

(b) No officer involved in the execution of a search warrant shall at
any point during such execution use any flash bang, stun, distraction or
other simlar device unless verifiable, exigent circunstances exist.

(c) No officer involved in the execution of a search warrant shal
execute a warrant outside of when such warrant is allowed to be executed
under this article unless verifiable, exigent circunstances exist.

§ 8. Section 690.55 of the crimnal procedure |aw, paragraph (b) of
subdivision 1 as anmended by chapter 424 of the |aws of 1998, is anended
to read as foll ows:

8§ 690.55 Search warrants; disposition of seized property.

1. Upon receiving property seized pursuant to a search warrant, the
court [sust] shall either

(a) Retain it in the custody of the court pending further disposition
t hereof pursuant to subdivision two or some other provision of |aw, or

(b) Direct that it be held in the custody of the person who applied
for the warrant, or of the police officer who executed it, or of the
governmental or official agency or departnment by which either such




O©CoOoO~NOUP~WNE

A. 2683 S)

public servant is enpl oyed, upon condition that upon order of such court
such property be returned thereto or delivered to another court.

2. A local crimnal court which retains custody of such property
[ st] shall, upon request of another crimnal court in which a crimnal
action involving or relating to such property is pending, cause it to be
del i vered thereto.

3. Where the arrestee connected to the seizure is not convicted of any
crinmes connected to the seizure, all seized property connected to the
arrestee's arrest shall be immediately returned to the arrestee upon the
arrestee no | onger being charged with a crine connected to the seizure.

8 9. The crimnal procedure law is anended by adding two new sections
690. 60 and 690.65 to read as foll ows:

8§ 690.60 Search warrants; nonetary restitution.

1. Following the execution of a search warrant issued pursuant to
paragraph (b) of subdivision four of section 690.35 of this article, the
owner of the place or prem ses at which such warrant was executed and
the owner of any property |located at such prenises shall be entitled to
nonetary restitution, paid pronptly by the state or nmunicipality enploy-
ing the officials who executed the warrant, for a prem ses, or any part
thereof, and any itens of property at such prenises that were danaged or
destroyed as a part of the execution of such warrant upon such prenises,
unl ess such owner of such prem ses or property is:

(a) convicted of a crinme involving or relating to property seized
pursuant to such warrant; or

(b) convicted of a crine involving or relating to the search warrant
for such prem ses issued pursuant to paragraph (b) of subdivision two of
section 690.05 of this article.

2. Nothing in this section shall be construed as affecting any other
right, duty or cause of action that may exist with respect to any prem
ises, or part thereof, or any property that may be damaged or destroyed
as a result of any such arrest or search.

8 690.65 Search warrants; violations.

Wiere a search warrant is executed in violation of this article:

1. any evidence obtained in connection with the search warrant shal
be inadm ssible in evidence by the prosecution; and

2. any officer involved in the execution of such search warrant shal
be subject to disciplinary actions including. but not linmted to, fines,
suspension or termnation

8§ 10. The executive law is anended by adding a new section 837-w to
read as foll ows:

8 837-w. Establish a formand systemto record and nonitor the issu-
ance and execution of search warrants. 1. The conm ssioner shal
prescribe the formof docunent to be used by every | aw enforcenent agen-
cy of the state and of each nmunicipality, city, town and village to
acconpany a report to be prepared in accordance with subdivision seven
of section 690.50 of the crimnal procedure |aw.

2. The conmm ssioner shall establish a systemto record and nonitor the
i ssuance and execution of search warrants by every |aw enforcenent agen-
cy in the state of New York. Every court that issues search warrants
shall file on or before the thirty-first day of Decenber of each year
with the conmissioner, a copy of each formfiled with such court and
prescribed in subdivision one of this section., retaining the origina
copy of such formwth the court. The conmi ssioner shall collect., proc-
ess and analyze such information contained in such reports, and issue a
report by the thirtieth day of June of each year which shall be nmade
public and a copy of which shall be sent to the office of court adminis-
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tration, each |aw enforcenent agency, each civil conplaint review board
with jurisdiction over a police or law enforcenent agency. and to the
attorney general of the state of New York.

8§ 11. Section 212 of the judiciary law is anended by adding a new
subdi vision 3 to read as foll ows:

3. The chief adnmnistrator shall also fornulate, establish and nmin-
tain educational programs, seminars and institutes for the judicial
personnel of the unified court system to be scheduled on an annua
basis, or if the circunstances warrant, nore frequently, on the |aw of
searches, arrests and seizures under the laws of the state of New York
with enphasis on the appropriate standards for the issuance of al
warrants authorized under the crininal procedure |aw

8§ 12. This act shall take effect on the one hundred eightieth day
after it shall have beconme a law. Effective imediately, the addition
amendrment and/or repeal of any rule or regulation necessary for the
i nplementation of this act on its effective date are authorized and
directed to be nade and conpleted on or before such effective date.




