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STATE OF NEW YORK

9521

| N SENATE

July 29, 2022

Introduced by Sen. JACKSON -- read twi ce and ordered printed, and when
printed to be conmtted to the Committee on Rul es

AN ACT to anend the workers' conpensation law, in relation to renoving
the age cap for children receiving death benefits

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 1-b, 1-c¢, 1-d, 2, 2-a, 2-b, 3, 3-a, 3-b, 4,
4-a, 4-b, 4-c, 4-d and 6 of section 16 of the workers' conpensation |aw,
subdivisions 1-b, 1-c, 2, 3, 3-a and 4 as anended by chapter 168 of the
| aws of 1979, subdivisions 1-d, 2-b, 3-b, 4-c and 4-d as added by chap-
ter 689 of the laws of 2007, subdivision 2-a as anended by chapter 174
of the laws of 1981, subdivision 4-a as anended by chapter 509 of the
laws of 1985, subdivision 4-b as added by chapter 296 of the | aws of
1990 and subdivision 6 as anmended by chapter 322 of the Ilaws of 2021,
are amended to read as foll ows:

1-b. If there pe a surviving spouse and no child of the decea;ed

], and the death occurs on or after July first,
nineteen hundred forty-eight, and prior to January first, nineteen
hundred seventy-eight, to such spouse forty per centum of the average
wages of the deceased during w dowhood or w dowerhood with two years
conpensation in one sum upon remarriage; and where the death occurred
prior to July first, nineteen hundred forty-eight, to such wife (or
dependent husband) thirty per centum of such wages during w dowhood (or
dependent wi dowerhood) wth two years' conpensation in one sum upon
remarriage

l1-c. If there be a surviving spouse and no child of the deceased

physically—disabled], and the death occurs on or after January first,
ni net een hundred seventy-eight, to such spouse sixty-six and two-thirds
per centum of the average wages of the deceased during w dowhood or

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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wi dower hood with two years' conpensation, in one sum upon renarriage
Where the death occurs on or after January first, nineteen hundred
seventy-ei ght, and the spouse is receiving the survivors insurance bene-
fits under the social security act, the death benefit payable under this
section shall be reduced in accordance with the provisions of table No
[4] L below by five per centum of the spouse's share of the survivor's
i nsurance benefits under the social security act for each ten dollars of
deceased' s average weekly wage in excess of one hundred dollars provided
that in no case shall such reduction exceed fifty per centum of said
spouse's share of the survivors insurance benefits under the social
security act.
TABLE No. |

O fset provisions applicable in death benefits
where there is a sole surviving spouse

AVERAGE WEEKLY WAGE PERCENTAGE OF SPOUSE' S
SHARE OF SURVI VORS
| NSURANCE BENEFI TS

over $100 up to and including $110 ......... .. . i 5
over $110 up to and including $120 ......... ... ... . ... 10
over $120 up to and including $130 ........ ... 15
over $130 up to and including $140 ........ ... 20
over $140 up to and including $150 ........ ... .. . .. 25
over $150 up to and including $160 .......... .. ... i, 30
over $160 up to and including $170 ......... .. .. 35
over $170 up to and including $180 ......... ... .. i 40
over $180 up to and including $190 ........ ... ... i 45
over $190 up to and including $200 ......... ... ... . . ... 50
OVer B200 ... 50

1-d. If there be a surviving spouse of an enpl oyee of a private vol un-
tary hospital killed in a Wrld Trade Center rescue, who passed a phys-
i cal exam nation upon enployment as a rescue worker that failed to
reveal evidence of a condition that was the proxinmte cause of death,

and no child of the deceased [under—the—age—e#—e+ghteeﬂ—yea#s——er——ahde#

aRy—age—dependent—bl-Hnd—or—physi-cally—di-sabled], to such spouse seven-

ty-five per centum of the average wages of the deceased during w dowhood
or wi dowerhood, with two years' conpensation, in one sum upon renar-
riage. Where such death occurs, and the spouse is receiving the survi-
vors insurance benefits under the social security act, the death benefit
payabl e under this section shall be reduced in accordance wth the
provisions of table No. | in subdivision one-c of this section by five
per centum of the spouse's share of the survivor's insurance benefits
under the social security act for each ten dollars of deceased's average
weekly wage in excess of one hundred dollars; provided that in no case
shal | such reduction exceed fifty per centum of such spouse's share of
the survivors insurance benefits under the social security act.

2. If there be a surviving spouse and a surviving child or children of

the deceased [uhder——the—age—ef—e+ghteeh—yea#s—e#—afedrv+¥+hg—eh++d—e#

death occurs on or after July frrst nrneteen hundred forty ei ght, and
prior to January first, nineteen hundred seventy-eight, to such spouse
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thirty per centum of the average wages of the deceased during w dowhood
or wi dowerhood with two years' conpensation in one sum upon remarriage;
and the additional anpunt of twenty per centum of such wages for each
such child [untLL—the—age—eL—e+ghteen—yea#s—e#—unt++—+he—ren9#a#—e¥—the

) e . ) ) in
case of the subsequent death or renarrlage of such surV|V|ng spouse any
surV|V|ng chlld of the deceased enployee[——aL—the——t+n@——unde+——e+gh+een
#], shall
have [ hi-s] thelr conpensatlon i ncreased to th|rty per centum of such

mages[T——and——the——sane—shaLL—be—payabLe—unt+L—he—shaLL—reaeh—thefage—GL

sonditgr—shall—havebeen—renpved]; provided that the total annunt paya-
ble shall in no case exceed sixty-six and two-thirds per centum of such
wages. Upon statutory term nation of conpensation paynents to all such
children, the conpensation of the surviving spouse shall be increased to
forty per centum of such wages with two years' conpensation, at such
rate, in one sum upon renarriage.

If there be a surviving wife (or dependent husband) and any of the
af orementi oned surviving children, and the death occurred prior to July
first, nineteen hundred forty-eight, to such wife (or dependent husband)
thirty per centumof the average wages of the deceased during w dowhood
(or dependent w dowerhood) with two years' conpensation in one sum upon
remarriage; and the additional anmobunt of ten per centum of such wages

for each such chlld [unt+#—e+ghteen—yea#s—eL—age—er—unt+¥—the—renp¥aL—eL
A ;

in case of the subsequent death or renarr|age of such survrvrng mnfe (or
dependent husband) any surviving child of the deceased shall have [his]
therr conpensatlon i ncreased to flfteen per centuntof such wages [unt+#

s v av-e—b ‘ prOV|ded that
t he totaI annunt payable shaII in no case exceed srxty six and two-
thirds per centum of such wages.

The board may in its discretion require the appointnent of a guardian
for the purpose of receiving the conpensation of a mnor child or a
dependent blind or physically disabled child. In the absence of such a
requi rement by the board the appointnent of a guardian for such purposes
shal |l not be necessary.

2-a. If there be a surviving spouse and a surV|V|ng child [uhder—-rthe

] and the death occurs on or after January first, nine-
teen hundred seventy-eight, to such spouse thirty-six and two-thirds per
centum of the average wages of the deceased during w dowhood or w dower-
hood with two years' conpensation in one sum upon renarriage; and thir-

ty per centum of such mages to such chrId [under—the—age—e#—e+gh+een

the case of the subsequent death of such surV|V|ng spouse the surV|V|ng
child shall have [hkis] their conpensation increased to sixty-six and

two-thirds per centuntof such mages [and—the—sane—sha##——be——pavab#e——se




OCoO~NOUIRWN P

]; upon statutory term nation
of conpensation payable to such child, the conpensation of the surviving
spouse shall be increased to sixty-six and two-thirds per centum of such
wages with two years' conpensation, at such rate, in one sum upon
remarriage. Upon renarriage of such surviving spouse, the surviving
child shall continue to receive thirty per centum of such wages. Were
the death occurs on or after January first, nineteen hundred seventy-
ei ght and the spouse is receiving survivors insurance benefits under the
social security act, the death benefit payable under this section shal
be reduced by five per centum of the spouse's share of the survivors
i nsurance benefits under the social security act for each ten dollars of
deceased' s average weekly wage in excess of one hundred dollars provided
that in no case shall such reduction exceed fifty per centumof said
spouse's share of the survivors insurance benefits under the social
security act as set forth in table No. | bel ow

TABLE No. |

O fset provisions applicable in death benefits
where there is a surviving spouse and one child

AVERAGE WEEKLY WAGE PERCENTAGE OF SPOUSE' S
SHARE OF SURVI VORS
| NSURANCE BENEFI TS

over $100 up to and including $110 ........ ...t 5
over $110 up to and including $120 ........ .. ... i 10
over $120 up to and including $130 ........ ... . 15
over $130 up to and including $140 ......... .. . . .. .. 20
over $140 up to and including $150 ... ... ... .. .. ... 25
over $150 up to and including $160 ........ ... . . .. i 30
over $160 up to and including $170 ........ .. e 35
over $170 up to and including $180 ......... ... i 40
over $180 up to and including $190 ........ ... . ... 45
over $190 up to and including $200 ......... ... ... 50
OVEr B200 ..t 50

] and a death occurs on or
after January first, nineteen hundred seventy-eight, to such spouse
thirty-six and two-thirds per centum of the average wage of the deceased
during w dowhood or w dowerhood with two years' conpensation in one sum
upon remarriage; and thirty per centum of such wages to such children

], share and share alike; in
case of the subsequent death of such surviving spouse the surviving
children shall have their conpensation increased to sixty-six and two-
thirds per centum of such wages and the aggregate sum shall be payabl e,

share and share ali ke[ —so—-t-enrg—as—they—are—ubhder—t-he—age—of—-ei-ghteen
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di-sabled]. Upon remarri age of such surviving spouse, if there be two
surviving children each shall receive twenty-five per centum of such
wages, and if there are surviving nore than two chil dren [uwrder—the—age

o——physically—disabled] sixty-six and two-thirds per centum of such
wages share and share alike. Upon statutory term nation of conpensation
payabl e to such children, the conpensation of the surviving spouse shal
be increased to sixty-six and two-thirds per centum of such wages with
two years' conpensation, at such rate, in one sum upon renarriage
Where the death occurs on or after January first, nineteen hundred
seventy-ei ght, and the spouse is receiving survivors insurance benefits
under the social security act, the death benefits payable under this
section shall be reduced by five per centum of the spouse's share of the
survivors insurance benefits under the social security act for each ten
dol l ars of deceased's average weekly wage in excess of one hundred fifty
dollars provided that in no case shall such reduction exceed fifty per
centum of said spouse's share of the survivors insurance benefits under
the social security act as set forth in table No. Il bel ow

TABLE No. |

O fset provisions applicable in death benefits
where there is a surviving spouse and two or nore children

AVERAGE WEEKLY WAGE PERCENTAGE OF SPOUSE' S
SHARE OF SURVI VORS
| NSURANCE BENEFI TS

over $150 up to and including $160 ......... ... .. i 5
over $160 up to and including $170 ........ .. .. . . 10
over $170 up to and including $180 ......... ... .. i 15
over $180 up to and including $190 ......... ... ... . . . ... 20
over $190 up to and including $200 ......... ... .. 25
over $200 up to and including $210 ........ ... i 30
over $210 up to and including $220 .......... .. . 35
over $220 up to and including $230 ......... ... 40
over $230 up to and including $240 ........ .. .. . . 45
over $240 up to and including $250 ........ .. ... ... .. 50
OVl B250 .. 50

2-b. If there be a surviving spouse of an enployee of a private vol un-
tary hospital killed in a Wrld Trade Center rescue, who passed a phys-
i cal exam nation upon enploynment as a rescue worker that failed to
reveal evidence of a condition that was the proxi mate cause of death,
and a surviving child [ srder—the—age—of—eighteenyears—or—uhder—the—age

> L od I . : X I

: . v o : Lo A 5
of—any—age—dependent—blind—or—physically—disabled], to such spouse forty
per centum of the average wages of the deceased during w dowhood or
wi dower hood, with two years' conpensation in one sum upon renarriage;
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and thirty- flve per cent um of such mages to such chlld [under—the—age—e#

eally—disabled]; in the case of the subsequent death of such surV|V|ng
spouse the surviving child shall have [his—e+—her]| their conpensation

increased to seventy- flve per centuntof such mages [and—the—sane—shaLL

statutory terntnatlon of conpensatlon payable to such ch|Id t he conpen-
sation of the surviving spouse shall be increased to seventy-five per
centum of such wages with two years' conpensation, at such rate, in one
sum upon remarriage. Upon renarriage of such surviving spouse, the
surviving child shall continue to receive thirty-five per centum of such
wages. \Where such death occurs, and the spouse is receiving survivors
i nsurance benefits wunder the social security act, the death benefit
payabl e under this section shall be reduced by five per centum of the
spouse's share of the survivors insurance benefits under the social
security act for each ten dollars of deceased' s average weekly wage in
excess of one hundred dollars; provided that in no case shall such
reduction exceed fifty per centum of such spouse's share of the survi-
vors insurance benefits wunder the social security act as set forth in
table No. | in subdivision one-c of this section. If there be a surviv-
ing spouse of an enployee of a private voluntary hospital killed in a
Wrld Trade Center rescue, who passed a physical examnation upon
enpl oynent as a rescue worker that failed to reveal evidence of a condi-
tion that was the proxrnate cause of death, and two or nore surviving

occurs on or after Septenber el eventh, two thousand one, to such spouse
forty per centum of the average wage of the deceased during w dowhood or
wi dower hood with two years' conpensation in one sum upon remarriage; and

thlrty five per centuntof such mages to such chlldren [under—the—age——e#

], share and share aI|ke in case of the subse-
quent death of such surviving spouse the surviving children shall have
their conpensation increased to seventy-five per centum of such wages
and the aggregate suntshall be payable share and share allke[——se—Leng

Upon remar -
rlage of such surV|V|ng spouse i f there be tmp surV|V|ng children each
shal | receive th|rty seven and one-half per centum of such wages, and if

there are surviving nore than two children [whder—the—age—of—eighieen
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di-sabled], seventy five per centuntof such mages share and share al i ke.
Upon statutory term nation of conpensation payable to such children, the
conpensation of the surviving spouse shall be increased to seventy-five
per centum of such wages with two years' conpensation, at such rate, in
one sum upon remarriage. Wiere the death occurs on or after Septenber
el eventh, two thousand one, and the spouse is receiving survivors insur-
ance benefits under the social security act, the death benefits payable
under this section shall be reduced by five per centum of the spouse's
share of the survivors insurance benefits under the social security act
for each ten dollars of deceased' s average weekly wage in excess of one
hundred fifty dollars; provided that in no case shall such reduction
exceed fifty per centumof said spouse's share of the survivors insur-
ance benefits under the social security act as set forth in table No. 11
i n subdivision two-a of this section.

3. If there be a surV|V|ng child or chlldren of the deceased [uhder

1, but no surV|V|ng spouse then where the
death occurs on or after July first, nineteen hundred forty-eight, and
prior to January first, nineteen hundred seventy-eight, for the support

of each such child [unt+¥——the——age——ei—e+ghteen—yea#s?—er—unt++—the

eh++£#4y+q th|rty per centuntof the wages of the deceased and mhere the
death occurred prior to July first, nineteen hundred forty-eight, for

the support of each such child [unt++—+he——age——e#——e+ghteen——yea#s———e#

ehLLd——er——eh++4#4¥ﬂ, flfteen per centuntof the mages of the deceased
provided that the aggregate shall in no case exceed sixty-six and two-
thirds per centum of such wages.

3-a. |If there be a surviving child or children of the deceased [uhder

bled—chitd—or—chitdren—-of—anry—age], but no surviving spouse then where
the death occurs on or after January first, nineteen hundred seventy-

eight, for the support of such child or chlldren [ srtH—-he—age—of—ei-gh~

], sixty-six and two- th|rds per
centum of the wages of the deceased. Were there are two or nore chil-

dren, the conpensation payable shall be divided anbng such children
share and share ali ke.
3-b. If there be a surviving child or children, of an enployee of a

private voluntary hospital killed in a Wrld Trade Center rescue, who
passed a physical exam nation upon enploynent as a rescue worker that
failed to reveal evidence of a condition that was the proxi nate cause of

demh,[umM#{he4@e4#4%gm4ewﬁew4f4%—wwep—+m+7%ﬁ—4#—44QMﬁ—
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-] but no surviving
spouse then, where such death occurs, for the support of each such ch|Id

], seventy-five per
centum of the wages of the deceased. Were there are two or nore chil-
dren, the conpensation payable shall be divided anong such children
share and share ali ke.

4. If there be no surV|V|ng spouse or Chlld [under—the—age—e#—e+ghteen
‘ ge] ,

dpen] shaII be Iess in the aggregate than S|xty si X and tmp thlrds per
centum of the average wages of the deceased, then where the death occurs
on or after July first, nineteen hundred forty-eight, and prior to Janu-
ary first, nineteen hundred seventy-eight, for the support of grandchil-
dren or brothers and sisters under the age of eighteen years, if depend-
ent upon the deceased at the time of the accident, twenty-five per
centum of such wages for the support of each such person until the age
of eighteen years; and for the support of each parent, or grandparent,
of the deceased if dependent upon himat the time of the accident, forty
per centum of such wages during such dependency; and where the death
occurred prior to July first, nineteen hundred forty-eight, to such
dependent grandchildren or brothers and sisters, fifteen per centum of
such wages until eighteen years of age, and to such dependent parent or
grandparent, twenty-five per centum of such wages duri ng dependency. But
in no case shall the aggregate anount payable wunder this subdivision
exceed the difference between sixty-six and two-thirds per centum of
such wages, and the anount payabl e as herei nbefore provided to surviving
spouse or for the support of surviving child or children.

4-a. |If there be no surviving spouse or child [under—the—age—ei——e%gh—

t hen mhere the death occurs on or after January flrst ni neteen hundred
seventy-eight, for the support of grandchildren or brothers and sisters
i f dependent upon the deceased at the tinme of the accident, under the
age of eighteen years, or under the age of twenty-three years if
enrolled and attending as a full time student in an accredited educa-
tional institution and such enrollnent and full tinme attendance is
certified by such institution, or blind or physically disabled grand-
children or brothers and sisters of any age, twenty-five per centum of
such wages for the support of each such person until the age of eighteen
years; or until the age of twenty-three years if enrolled and attending
as a full tine student in an accredited educational institution or until
the renoval of the dependency of such blind or physically disabled
grandchildren or brothers and sisters, and such enrollment and full tine
attendance is certified by such institution and for the support of each
parent, or grandparent, of the deceased if dependent upon [him-er—her]
themat the tinme of the accident, forty per centum of such wages during
such dependency. But in no case shall the aggregate anmpbunt payabl e under
this subdivision exceed sixty-six and two-thirds per centum of such
wages.
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4-b. |If there be no surviving spouse or child [unde#—%he—age—ei——e%gh—

or grandchlldren or brothers and S|sters |f dependent upon the deceased
at the time of the accident, under the age of eighteen years, or under

the age of twenty-three years if enrolled and attending as a full tine
student in an accredited educational institution and such enroll nment and
full time attendance is certified by such institution or disabled blind

or physically disabled grandchildren or brothers and sisters of any age,
then a sumof fifty thousand dollars shall be paid to the deceased s
surviving parents or if there be no surviving parents to the deceased's
estate.

4-c. |If there be no surviving spouse or child, or <children of an
enpl oyee of a private voluntary hospital killed in a Wrld Trade Center
rescue, who passed a physical exam nation upon enploynent as a rescue
worker that failed to reveal evidence of a condition that was the proxi-

mat e cause of death, [unde#—%he—age—e#—e%gh%een—yea#sr—e#—ande#—ehe—age

-] then where the death occurs on or
after Septenber eleventh, two thousand one, for the support of grand-
children or brothers and sisters if dependent upon the deceased at the
time of the accident, under the age of eighteen years, or under the age
of twenty-three years if enrolled and attending as a full-tinme student
in an accredited educational institution and such enrollnment and full -
time attendance is certified by such institution, or blind or physically
di sabl ed grandchildren or brothers and sisters of any age, twenty-five
per centum of such wages for the support of each such person until the
age of eighteen years; or wuntil the age of twenty-three years if
enrolled and attending as a full-time student in an accredited educa-
tional institution, or until the renoval of the dependency of such blind
or physically disabled grandchildren or brothers and sisters, and such
enrollment and full-tine attendance is certified by such institution and
for the support of weach parent, or grandparent, of the deceased if
dependent upon [ hi-m-e+—her] themat the tinme of the accident, forty per
centum of such wages during such dependency. But in no case shall the
aggregat e anount payabl e under this subdivision exceed seventy-five per
centum of such wages.

4-d. If there be no surviving spouse or child, or children of an
enpl oyee of a private voluntary hospital killed in a Wrld Trade Center
rescue, who passed a physical exam nation upon enploynment as a rescue
worker that failed to reveal evidence of a condition that was the proxi-

mat e cause of deat h, [unde+—Lhe—age—eL—e+ghLeen—yea#s——e;—ende+—$he——age

~] or grandch|ldren or brothers and
sisters if dependent upon the deceased at the time of the accident,
under the age of eighteen years, or under the age of twenty-three years
if enrolled and attending as a full-time student in an accredited educa-
tional institution and such enrollnent and full-tine attendance is
certified by such institution, or disabled blind or physically disabled
grandchildren or brothers and sisters of any age, then a sumof fifty
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thousand dollars shall be paid to the deceased' s surviving parents or if
there be no surviving parents to the deceased's estate.

6. If there be a person entitled to death benefits wunder the
provisions of this section, | |

] who shall be an incarcerated individual of any institution
and a public charge upon the departnment of social services of the city
of New York, or any other departnent or body, the benefits all owed here-
under shall be payable to the said departnment of public welfare of the
city of New York or any other departnent or body to the extent of the
reasonabl e charges for the care and mai ntenance, during the continuance
as a public charge in said institution, of said beneficiary [anrd—unrtit

i | | ]. Any sum
or sums remaining after the said paynent out of the benefits shall be
distributed as provided by the other subdivisions of this section.

8§ 2. Subdivision 4 of section 305 of the workers' conpensation |aw, as
added by chapter 788 of the |laws of 1951, paragraph (a) as anended by
chapter 204 of the laws of 1969, is amended to read as foll ows:

(4) Death. Conpensation shall be paid in the anbunt, and to and for
the benefit of persons, as follows:

(a) Actual funeral expenses in a reasonable sum not exceedi ng seven
hundred and fifty dollars to a person or persons and in nanner as
provided in section sixteen subdivision one.

(b) If there be a surviving dependent wi fe or dependent husband and no
surviving child of the deceased [dhder—the—age—of—eighteen—years], to
such dependent wi fe or dependent husband forty per centum of the average
wages of the deceased as defined in [seetionr—siodeen] subdivision five
of section sixteen of this chapter during w dowhood or w dowerhood;
provided that the total anobunt payable shall in no case exceed sixty-six
and two-thirds per centum of such wages or be paid for any period which
when conbi ned with other benefits provided under this article in the
event of disability preceding death, shall extend nore than five years
fromthe date of injury.

(c) If there be a surviving dependent wife or dependent husband and
also a surviving child or children of the deceased [unrder—the—age—of
eighteen—years], to such dependent wife or dependent husband thirty per
centum of such average wages of the deceased duri ng wi dowhood or w dow
erhood, and the additional anmount of twenty per centum of such wages for
each such ch|Id[——bH%—ﬂe%—aL%e#—%he—eh+Ld—shaLL—ha#e—a@%a+ned—%he—age—e¥
ei-ghteep—years]; provided that the total anpunt payable shall in no case
exceed sixty-six and two-thirds per centum of such wages or be paid for
any period which, when conbined with other benefits provided under this
article in the event of disability preceding death, shall extend nore
than five years fromthe date of injury.

(d) If there be a surviving child or children of the deceased [uhde+r
the—age—of—elghteen—years], but no surviving dependent wi fe or dependent
husband, then for the support of each such child [b#H—nrot—after—such

i i ! ], thirty per centum
of such average wages of the deceased; provided that the total anpunt
payable shall in no case exceed sixty-six and two-thirds per centum of
such wages or be paid for a period which, when conbi ned with other bene-
fits provided under this article in the event of disability preceding
death, shall extend nore than five years fromthe date of injury.

(e) If there be no surviving dependent wife or dependent husband and
no surviving child or children [ghrder—the—age—of—eighteen], no paynent
shall be made to the special funds established under the provisions of
[ section] sections fifteen and twenty-five-a of this chapter nor to any
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person, except only for funeral expenses as provided in this subdivision
[ Feti—ei—this—sosti-en] .

8 3. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw.



