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2021- 2022 Regul ar Sessi ons

| N SENATE

(Prefiled)
January 6, 2021

Introduced by Sen. THOWAS -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Rul es

AN ACT to anend the financial services law, in relation to exenpting
certain commercial financing transactions from certain disclosure
requirenents; and to anmend a chapter of the |aws of 2020 anending the
financial services law relating to requiring certain providers that
extend specific terms of comrercial financing to a recipient to
disclose certain information about the offer to the recipient, as
proposed in legislative bills nunbers S.5470-B and A 10118-A, in
relation to the effectiveness thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Sections 802, 803, 804, 805, 806, 807 and 812 of the finan-
cial services law, as added by a chapter of the laws of 2020 amending
the financial services lawrelating to requiring certain providers that
extend specific terms of commercial financing to a recipient to disclose
certain informati on about the offer to the recipient, as proposed in
l egislative bills nunbers S.5470-B and A 10118-A, are anended to read as
fol | ows:

§ 802. Exemptions. This article shall not apply to, and shall not
pl ace any additional requirenments or obligations wupon, any of the
fol | owi ng:

(a) a financial institution;

(b) a person acting in its capacity as a technol ogy services provider,
such as licensing software and providi ng support services, to an entity
exenpt under this section for use as part of the exenpt entity's commer-
cial financing program provided such person has no interest, or
arrangenent or agreenent to purchase any interest in the conmerci al
financi ng extended by the exenpt entity in connection with such program

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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(c) a lender regulated under the federal Farm Credit Act (12 U S.C
Sec. 2001 et seq.);

(d) a comercial financing transaction secured by real property;

(e) a lease as defined in section 2-A-103 of the uniform comrercia
code;

(f) any person or provider who makes no nore than five comerci al
financing transactions in this state in a twelve-nonth period; [e+]

(g) an individual commercial financing transaction in an anmount over
two million five hundred thousand dollars[—]. _or

(h) a commercial financing transaction in which the recipient is a
dealer as defined in section four hundred fifteen of the vehicle and
traffic law, or an affiliate of such a dealer, or a rental vehicle
conpany as defined in section three hundred ninety-six-z of the genera
business law, or an affiliate of such a conpany pursuant to a comercia
financing agreenent or conmmercial open-end credit plan of at least fifty
thousand dollars, including any comrercial |oan nade pursuant to such a
comrercial financing transaction.

8§ 803. Sales-based financing disclosure requirenments. A provider
subject to this article shall provide the following disclosures to a
recipient at the time of extending a specific offer of sal es-based
financing according to formatting prescribed by the superintendent:

(a) The total amount of the conmercial financing, and the di sbursenent
amount, if different fromthe financing anount, after any fees deducted
or withheld at disbursenent.

(b) The finance charge.

(c) The estimated annual percentage rate, using the words annual
percentage rate or the abbreviation "APR', expressed as a yearly rate,
i nclusive of any fees and finance charges, and cal cul ated i n accordance
with the federal Truth in Lending Act, Regulation Z, 12 CF.R 8§
1026. 22, based on the estimated termof repaynment and the projected
peri odi c paynent anmounts, regardl ess of whether such act or such regu-
|ation would require such a calculation. The estimted term of repaynent
and the projected periodic paynent amounts shall be cal cul ated based on
the projection of the recipient's sales, called the projected sales
volume. The projected sales volume may be cal cul ated using the histor-
i cal method or the opt-in method. The provider shall provide notice to
the superintendent on which nethod they intend to wuse across al
i nstances of sales-based financing offered in calculating estinmated
annual percentage rate pursuant to this section.

(i) The provider wusing the historical nmethod shall use an average
hi storical volunme of sales or revenue by which the financing' s paynent
anounts are based and the estinated annual percentage rate is calcu-
| ated. The provider shall fix the historical time period used to calcu-
late the average historical volune and use such period for all disclo-
sure purposes for all sal es-based financing products offered. The fixed
historical tinme period shall either be the preceding tinme period from
the specific offer or, alternatively, the provider may use average sal es
for the sanme nunber of nonths with the highest sales volune within the
past twelve nonths. The fixed historical tinme period shall be no Iless
than one nmonth and not exceed twel ve nonths.

(ii) The provider wusing the opt-in nmethod shall determ ne the esti-
mat ed annual percentage rate, the estinmated term and the projected
paynents, using a projected sales volune that the provider elects for
each disclosure, provided, that they participate in a review process
prescribed by the superintendent. A provider shall, on an annual basis,
report data to the superintendent of estimated annual percentage rates
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disclosed to the recipient and actual retrospective annual percentage
rates of conpleted transactions. The report shall contain such infornma-
tion as the superintendent, by rule or regulation, may prescribe as
necessary or appropriate for the purpose of making a determnation of
whet her the devi ation between the estimated annual percentage rate and
actual retrospective annual percentage rates of conpleted transactions
was reasonabl e. The superintendent shall establish the nethod of report-
ing and may, upon a finding that the use of projected sales volunme by
the provider has resulted in an unacceptabl e deviati on between estimated
and actual annual percentage rate, require the provider to use the
hi storical nethod. The superintendent nay consider unusual and extraor-
dinary circunmstances inpacting the provider's deviation between esti-
mated and actual annual percentage rate in the determ nation of such
findi ng.

(d) The total repaynment anount, which is the disbursenent anmount plus
the finance charge

(e) The estimated termis the period of time required for the periodic
paynents, based on the projected sales volunme, to equal the total anount
required to be repaid.

(f) The paynent anounts, based on the projected sal es vol une:

(i) for paynment amounts that are fixed, the paynent anounts and
frequency (e.g., daily, weekly, monthly), and, if the paynent frequency
is other than nmonthly, the ampbunt of the average projected paynents per
mont h; or

(ii) for payment anounts that are variable, a paynment schedule or a
description of the method used to calcul ate the anmounts and frequency of
paynents, and the anmount of the average projected paynents per nonth.

(g) A description of all other potential fees and charges not included
in the finance charge, including, but not limted to, draw fees, late
paynent fees, and returned paynment fees.

(h) Were the recipient to elect to pay off or refinance the comerci al
financing prior to full repaynment, the provider mnust disclose:

(i) whether the recipient would be required to pay any finance charges
ot her than interest accrued since their last paynent. If so, disclosure
of the percentage of any unpaid portion of the finance charge and naxi -
mum dol | ar anmount the recipient could be required to pay; and

(ii) whether the recipient would be required to pay any additional
fees not already included in the finance charge.

(i) A description of collateral requirenents or security interests, if
any.

8§ 804. dosed-end conmercial financing disclosure requirenents. A
provider, subject to this article, shall provide the followi ng disclo-
sures to a recipient at the tine of extending a specific offer for
cl osed-end financing according to formatting prescribed by the super-
i ntendent:

(a) The total anmount of the conmercial financing, and the di sbursenent
amount, if different fromthe financing anount, after any fees deducted
or withheld at disbursenent.

(b) The finance charge.

(c) The annual percentage rate, using only the words annual percentage
rate or the abbreviation "APR', expressed as a yearly rate, inclusive of
any fees and finance charges that cannot be avoided by a recipient, and
calculated in accordance wth the federal Truth in Lending Act, Regu-
lation Z, 12 CF. R 8 1026.22, regardl ess of whether such act or such
regul ati on would require such a calcul ation.
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(d) The total repaynment ampunt, which is the di sbursement anount plus
the finance charge

(e) The term of the financing.

(f) The paynent anpunts:

(i) for paynment amounts that are fixed, the paynent anounts and
frequency (e.g., daily, weekly, nonthly), and, if the term is [|onger
than one nonth, the average nonthly paynent anount; or

(ii) for payment anounts that are variable, a full paynment schedul e or
a description of the nethod used to cal culate the anpbunts and frequency
of paynents, and, if the termis longer than one nonth, the estimated
average nonthly paynment anount.

(g) A description of all other potential fees and charges that can be
avoi ded by the recipient, including, but not limted to, late paynent
fees and returned paynent fees.

(h) Were the recipient to elect to pay off or refinance the comerci al
financing prior to full repaynment, the provider nust disclose:

(i) whether the recipient would be required to pay any finance charges
other than interest accrued since their last paynent. If so, disclosure
of the percentage of any unpaid portion of the finance charge and naxi-
mum dol | ar anount the recipient could be required to pay; and

(ii) whether the recipient would be required to pay any additional
fees not already included in the finance charge.

(i) A description of collateral requirenents or security interests, if
any.

8§ 805. Open-end commercial financing disclosure requirements. A
provider, subject to this article, shall provide the follow ng disclo-
sures to a recipient at the time of extending a specific offer for open-
end financing according to formatting prescribed by the superintendent:

(a) The maxi mum anmount of credit available to the recipient (e.g., the
credit line amount), and the anmount scheduled to be drawn by the recipi-
ent at the tine the offer is extended, if any, |ess any fees deducted or
wi t hhel d at di sbursenent.

(b) The finance charge.

(c) The annual percentage rate, using only the words annual percentage
rate or the abbreviation "APR', expressed as a nominal vyearly rate,
inclusive of any fees and finance charges that cannot be avoi ded by a
reci pient, and calculated in accordance with the federal Truth in Lend-
ing Act, Regulation Z, 12 C F.R § 1026.22 and based on the maxi num
amount of credit available to the recipient and the termresulting from
making the mninmum required paynents termas disclosed, regardl ess of
whet her such act or such regulation would require such a calcul ation.

(d) The total repayment anount, which is the draw anmount, I|ess any
fees deducted or withheld at disbursenent, plus the finance charge. The
total repaynent anount shall assume a draw anmount equal to the maxi mum
anount of credit available to the recipient if drawn and held for the
duration of the termor draw period.

(e) The term of the plan, if applicable, or the period over which a
draw is anorti zed.

(f) The paynent frequency and anmounts, based on the assunptions used
in t he calculation of the annual percentage rate, including a
description of payment anount requirenments such as a mnimm paynent
anount, and if the paynent frequency is other than nmonthly, the anmpunt
of the average projected paynents per nonth. For payment anpunts that
are variable, the provider should include a paynent schedule, or a
description of the nethod used to cal cul ate the anbunts and frequency of
paynents, and the estimted average nonthly paynent anount.
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(g) A description of all other potential fees and charges that can be
avoi ded by the recipient, including, but not limted to, draw fees, late
paynent fees, and returned paynent fees.

(h) Were the recipient to elect to pay off or refinance the comrercia
financing prior to full repaynent, the provider nust disclose:

(i) whether the recipient would be required to pay any finance charges
other than interest accrued since their last paynent. If so, disclosure
of the percentage of any unpaid portion of the finance charge and naxi -
mum dol | ar anmount the recipient could be required to pay; and

(ii) whether the recipient would be required to pay any additional
fees not already included in the finance charge.

(i) A description of collateral requirenents or security interests, if
any.

8§ 806. Factoring transaction disclosure requirenents. A provider
subject to this article, shall provide the follow ng disclosures to a
recipient at the tine of extending a specific offer for a factoring
transaction according to formatti ng prescri bed by the superintendent:

(a) The anpbunt of the receivables purchase price paid to the recipient
and, iif different fromthe purchase price, the anount disbursed to the
recipient after any fees deducted or w thheld at disbursenent.

(b) The finance charge.

(c) The estimated annual percentage rate, using that term cal cul ated
according to the federal Truth in Lending Act, Regulation Z, 12 CF. R §
1026 Appendix J, as a "single advance, single payment transaction",
regardl ess of whether such act or such regulation would require such a
calculation. To calculate the estimted annual percentage rate, the
purchase anmount is considered the financing anmount, the purchase anount
m nus the finance charge is considered the paynment anount, and the term
is established by the paynent due date of the receivables. As an alter-
nate method of establishing the term the provider may estinmate the term
for a factoring transaction as the average paynent period, its histor-
ical data over a period not to exceed the previous twelve nonths,
concerni ng paynent invoices paid by the party owi ng the accounts receiv-
abl e in question.

(d) The total paynment amount, which is the purchase anount plus the
fi nance charge

(e) A description of all other potential fees and charges that can be
avoi ded by the recipient.

(f) A description of the receivables purchased and any additiona
collateral requirements or security interests.

8§ 807. O her forns of financing disclosure requirements. The super-
intendent nmay require disclosure by a provider extending a specific
of fer of comrercial financing which is not open-end financing, closed-
end financing, sales-based financing, or factoring transaction but
ot herwi se neets the definition of comercial financing as provided in
this article. Subject to such rules and regulations by the superinten-
dent, a provider subject to this article shall provide the follow ng
disclosures to arecipient at the tinme of extending a specific offer of
other forms of financing according to formatting prescribed by the
superi nt endent:

(a) The total amount of the conmercial financing, and the di sbursenent
anmount, if different fromthe financing anmount, after any fees deducted
or withheld at disbursenent.

(b) The finance charge.

(c) The annual percentage rate, using only the words annual percentage
rate or the abbreviation "APR', expressed as a yearly rate, inclusive of
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any fees and finance charges, and calculated in accordance wth the
rel evant sections of the federal Truth in Lending Act, Regulation Z or
this article, regardl ess of whether such act or such regulation would
require such a cal cul ation.

(d) The total repaynent anount which is the di sbursenent anount plus
the finance charge

(e) The term of the financing.

(f) The paynent anounts:

(i) for paynent amounts that are fixed, the paynment amounts and
frequency (e.g., daily, weekly, nonthly), and the average nonthly
payment armount; or

(ii) for payment anounts that are variable, a paynment schedule or a
description of the method used to calcul ate the amounts and frequency of
paynents, and the estinmated average nonthly paynment anount.

(g) A description of all other potential fees and charges that can be
avoi ded by the recipient, including, but not [imted to, |l|ate paynent
fees and returned paynent fees.

(h) Were the recipient to elect to pay off or refinance the comrercia
financing prior to full repaynment, the provider must disclose:

(i) whether the recipient would be required to pay any finance charges
other than interest accrued since their last paynent. If so, disclosure
of the percentage of any unpaid portion of the finance charge and naxi-
mum dol | ar anount the recipient could be required to pay; and

(ii) whether the recipient would be required to pay any additional
fees not already included in the finance charge.

(i) A description of collateral requirenents or security interests, if
any.

8§ 812. Penalties. (a) Upon a finding by the superintendent that a
provider has violated the provisions of this article or the rules or
regul ati ons promul gated hereunder, the provider shall be ordered to pay
to the people of this state a civil penalty for each violation of this
article or any regul ation or policy promul gated hereunder a sum not to
exceed two thousand dollars for each violation or where such violation
is willful ten thousand dollars for each violation.

(b) In addition to any penalty inposed pursuant to subdivision (a) of
this section, upon a finding by the superintendent that a provi der has
knowi ngly violated this article, the superintendent may order additiona
relief, including, but not limted to, restitution or a permanent or
prelimnary injunction on behalf of any recipient affected by the
vi ol ati on.

8§ 2. Section 2 of a chapter of the laws of 2020, anending the finan-
cial services law relating to requiring certain providers that extend
specific terms of comercial financing to a recipient to disclose
certain information about the offer to the recipient, as proposed in
| egislative bills nunbers S.5470-B and A 10118-A, is anended to read as
fol | ows:

§ 2. Nothing in this act shall authorize transactions in this state

which are otherwise illegal or allow an entity or individual to operate
in this state wthout a l|icense where a license would otherw se be
required.

§ 3. This act shall take effect [

j January 1., 2022. Effective inmediate-
ly, the addition, amendnent and/or repeal of any rule or regulation,
necessary for the inplenentation of this act on its effective date are
authorized to be made and conpleted by the superintendent of financia
services on or before such effective date.
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§ 3. This act shall take effect inmmedi ately; provided, however, that
t he amendnments to sections 802, 803, 804, 805, 806, 807 and 812 of the
financial services |aw nmade by section 1 of this act shall take effect
on the sanme date and in the same manner as a chapter of the | aws of 2020
anending the financial services law relating to requiring certain
providers that extend specific terms of comercial financing to a recip-
ient to disclose certain information about the offer to the recipient,
as proposed in legislative bills nunbers S.5470-B and A 10118-A.



