OCOoO~NOUIRWN P

STATE OF NEW YORK

7767

| N SENATE

January 11, 2022

Introduced by Sen. BRESLIN -- read tw ce and ordered printed, and when
printed to be conmtted to the Committee on Rul es

AN ACT to anmend the insurance law, in relation to prescription drug
formulary changes during a plan year; to anend a chapter of the | aws
of 2021 amending the insurance |law and the public health law relating
to prescription drug formulary changes during a contract year, as
proposed in legislative bills nunbers S. 4111 and A 4668, in
relation to the effectiveness thereof; and to repeal section 4909 of
the insurance | aw and section 4909 of the public health law relating
thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 4909 of the insurance |aw, as added by a chapter of
the laws of 2021 anmending the insurance |aw and the public health |aw
relating to prescription drug fornulary changes during a contract year,
as proposed in legislative bills numbers S. 4111 and A 4668, is
REPEAL ED.

§ 2. Section 4909 of the public health |aw, as added by a chapter of
the laws of 2021 anmending the insurance |aw and the public health |aw
relating to prescription drug formulary changes during a contract year,
as proposed in legislative bills nunmbers S. 4111 and A 4668, is
REPEALED.

8§ 3. Section 3242 of the insurance law is anmended by addi ng a new
subsection (c) to read as foll ows:

(c)(1) Except as otherwise provided in paragraph three of this
subsection, an insurer shall not:

(A) renmpve a prescription drug froma formulary;

(B) nmove a prescription drug to a tier with a |larger deductible,
copaynent, or coinsurance if the formulary includes two or nore tiers of
benefits providing for different deductibles, copaynents or coinsurance
applicable to the prescription drugs in each tier:; or

(C) add utilization nmanagenent restrictions to a prescription drug on
a formulary, unless such changes occur at the tine of enrollnent, issu-
ance or renewal of coverage.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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(2) Prohibitions provided in paragraph one of this subsection shal
apply beginning on the date on which a plan year begins and through the
end of such plan year.

(3) (A) An insurer with a formulary that includes two or nore tiers of
benefits providing for different deductibles, copaynents or coinsurance
applicable to prescription drugs in each tier may nobve a prescription
drug to a tier with a larger deductible, copaynent or coinsurance if an
AB-rated generic equivalent or interchangeable biological product for
such prescription drug is added to the formulary at the sanme tine.

(B) An insurer may renove a prescription drug froma fornmulary if the
federal Food and Drug Administration determines that such prescription
drug should be renoved from the market, including new utilization
nanagenent restrictions issued pursuant to federal Food and Drug Adni n-
istration safety concerns.

(O An insurer wth a forrmulary that includes two or nore tiers of
benefits providing for different copaynments applicable to prescription
drugs may npbve a prescription drug to a tier with a |arger copaynent
during the plan year, provided the change is not applicable to an
insured who is already receiving such prescription drug or has been
di agnosed with or presented with a condition on or prior to the start of
the plan year that is treated by such prescription drug or is a
prescription drug that is or would be part of the insured's treatnent
reginen for such condition.

(4) An insurer shall provide notice to insureds of the intent to
renove a prescription drug froma fornmulary or alter deductible, copay-
nent or coinsurance requirenents in the upconing plan year, ninety days
prior to the start of the plan year. Such notice of inpending formulary
and deductible, copaynent or coinsurance changes shall also be posted on
the insurer's online formulary and in any prescription drug finder
systemthat the insurer provides to the public.

(5) The provisions of this subsection shall not supersede the terns of
a collective bargaining agreenent, or the rights of |abor representation
groups to collectively bargain changes to the formul aries.

8§ 4. Section 4329 of the insurance |law is amended by adding a new
subsection (c) to read as foll ows:

(c) (1) Except as otherwise provided in paragraph three of this
subsection, a corporation shall not:

(A) renpve a prescription drug froma fornulary;

(B) nmove a prescription drug to a tier with a larger deductible,
copaynent., or coinsurance if the fornmulary includes two or nore tiers of
benefits providing for different deductibles, copaynents or coinsurance
applicable to the prescription drugs in each tier; or

(C) add utilization nanagenent restrictions to a prescription drug on
a formulary, unless such changes occur at the tine of enrollnent, issu-
ance or renewal of coverage.

(2) Prohibitions provided in paragraph one of this subsection shal
apply beginning on the date on which a plan year begins and through the
end of such plan year.

(3) (A A corporation with a forrmulary that includes two or nore tiers
of benefits providing for different deductibles, copaynents or coinsu-
rance applicable to prescription drugs in each tier nmry npve a
prescription drug to a tier with a |arger deductible, copaynent or coin-
surance if an AB-rated generic equivalent or interchangeable biologica
product for such prescription drug is added to the fornulary at the sane
tine.
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(B) A corporation nmay renove a prescription drug froma forrmulary if
t he f eder al Food and Drug Administration deternmnes that such
prescription drug should be renpved from the market, including new
utilization managenent restrictions issued pursuant to federal Food and
Drug Adnministration safety concerns.

(C A corporation with a formulary that includes two or nore tiers of
benefits providing for different copaynments applicable to prescription
drugs may npve a prescription drug to a tier with a |arger copaynent
during the plan year, provided the change is not applicable to an
insured who is already receiving such prescription drug or has been
di agnosed with or presented with a condition on or prior to the start of
the plan year that is treated by such prescription drug or is a
prescription drug that is or would be part of the insured's treatnent
reginen for such condition.

(4) A corporation shall provide notice to insureds of the intent to
renove a prescription drug froma formulary or alter deductible, copay-
nment or coinsurance requirenents in the upconmng plan year, ninety days
prior to the start of the plan year. Such notice of inpending formulary
and deductible, copaynent or coinsurance changes shall also be posted on
the corporation's online formiulary and in any prescription drug finder
systemthat the corporation provides to the public.

(5) The provisions of this subsection shall not supersede the terns of
a collective bargaining agreenent, or the rights of |abor representation
groups to collectively bargain changes to the formularies.

§ 5. Section 3 of a chapter of the |laws of 2021 anendi ng the insurance
law and the public health law relating to prescription drug formul ary
changes during a contract year, as proposed in legislative bills nunbers
S. 4111 and A 4668, is anended to read as foll ows:

8 3. This act shall take effect on [the—sitieth—day—after—it—shall
have—becorp—a—taw] January 1, 2023 and shall apply to all policies and
contracts issued, renewed, nodified, altered or anended on or after such
date. Effective imediately, the addition, amendnent and/or repeal of
any rule or regulation necessary for the [iaplantation] inplenentation
of this act on its effective date are authorized to be nmade on or before
such effective date.

8 6. This act shall take effect imediately; provided, however, that
sections one, two, three and four of this act shall take effect on the
sane date and in the same manner as a chapter of the |laws of 2021 anmend-
ing the insurance |aw and the public health law relating to prescription
drug formulary changes during a contract year, as proposed in |egisla-
tive bills nunbers S. 4111 and A. 4668, takes effect.




