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2021- 2022 Regul ar Sessi ons

| N SENATE

(Prefil ed)
January 6, 2021

Introduced by Sen. KAM NSKY -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Transportation

AN ACT to anend the vehicle and traffic law, in relation to conpulsory
chem cal tests

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (b) of subdivision 3 of section 1194 of the
vehicle and traffic |law, as added by chapter 47 of the laws of 1988, is
amended to read as foll ows:

(b) When authorized. Upon refusal by any person to submit to a cheni-
cal test or any portion thereof as described above, the test shall not
be given unless a police officer or a district attorney, as defined in
subdivision thirty-two of section 1.20 of the crimnal procedure |aw,
requests and obtains a court order to conpel a person to subnmit to a
chem cal test to determine the alcoholic or drug content of the person's
bl ood upon a finding of reasonable cause to believe that:

(1) [ - he—operator—of—amotor—vehiolean

o.n AR

2] a. either such person operated the vehicle in violation of any
subdi vi sion of section el even hundred ninety-two of this article, or

b. a breath test admi nistered by a police officer in accordance wth
paragraph (b) of subdivision one of this section indicates that al coho
has been consunmed by such person; and

[3+] (2) such person has been placed under |awful arrest; and

[ 4] (3) such person has refused to submt to a chemcal test or any
portion thereof, requested in accordance with the provisions of para-
graph (a) of subdivision two of this section or is wunable to give
consent to such a test.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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8§ 2. Subparagraphs 1 and 2 of paragraph (b) of subdivision 2 of
section 1194 of the vehicle and traffic |law, subparagraph 1 as anended
by chapter 489 of the laws of 2017, clause (A) of subparagraph 1 and
subparagraph 2 as anended by chapter 27 of the laws of 2018, are anended
to read as follows:

(1) If: (A such person having been placed under arrest; or (B) after
a breath test indicates the presence of alcohol in the person's system
or (C wth regard to a person under the age of twenty-one, there are
reasonabl e grounds to believe that such person has been operating a
motor vehicle after having consunmed alcohol in violation of section
el even hundred ninety-two-a of this article; and having thereafter been
requested to submit to such chenical test and having been inforned that
the person's license or pernit to drive and any non-resident operating
privilege shall be imediately suspended and subsequently revoked, or
for operators under the age of twenty-one for whomthere are reasonable
grounds to believe that such operator has been operating a notor vehicle
after having consuned alcohol in violation of section eleven hundred
ninety-two-a of this article, shall be revoked for refusal to subnit to
such chemical test or any portion thereof, whether or not the person is
found guilty of the charge for which such person is arrested or
detalned refuses to submt to such chen1ca| test or any portlon there—
of, [

; ] a MW|tten report of
such refusal shall be imediately made by the police officer before whom
such refusal was made. Such report nmay be verified by having the report
sworn to, or by affixing to such report a formnotice that false state-
ments made therein are punishable as a class A mi sdenmeanor pursuant to
section 210.45 of the penal |aw and such formnotice together wth the

subscription of the deponent shall <constitute a verification of the
report.
(2) The report of the police officer shall set forth reasonable

grounds to believe such arrested person or such detained person under
the age of twenty-one had been driving in violation of any subdivision
of section eleven hundred ninety-two or el even hundred ninety-two-a of
this article[+] and that said person had refused to submt to such chem

i cal test|—apd—that—ne——cherecaltest—vwas—admnstered pursuant—to—the
regtiermepts—of—subdid-si-gnthree—-ofthis—section] . The report shall be

presented to the court upon arraignnment of an arrested person, provided,
however, in the case of a person under the age of twenty-one, for whoma
test was authorized pursuant to the provisions of subparagraph two or
three of paragraph (a) of this subdivision, and who has not been placed
under arrest for a violation of any of the provisions of section eleven
hundred ninety-two of this article, such report shall be forwarded to
the comm ssioner within forty-eight hours in a nanner to be prescribed
by the conmissioner, and all subsequent proceedings with regard to
refusal to submt to such chem cal test by such person shall be as set
forth in subdivision three of section eleven hundred ninety-four-a of
this article.

8 3. Subparagraph 2 of paragraph (d) of subdivision 3 of section 1194
of the vehicle and traffic law, as added by chapter 47 of the |laws of
1988, is anended to read as foll ows:

(2) The applicant nust provide identification by nane and title and
must state the purpose of the communication. Upon being advised that an
application for a court order to conpel subm ssion to a chemical test is
bei ng made, the court shall place under oath the applicant and any other
person providing information in support of the application as provided
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i n subparagraph three of this paragraph. After being sworn the applicant
nust state that the person fromwhomthe chemical test was requested was

the operator of a notor vehicle and [ip—the—course—-of—such—-operatioch—a
I I , e . Ly i

and], based upon the totality of circunstances, there is reasonable
cause to believe that such person was operating a notor vehicle in
violation of any subdivision of section eleven hundred ninety-two of
this article and, after being placed under |awful arrest such person
refused to submt to a chemical test or any portion thereof, in accord-
ance with the provisions of this section or is unable to give consent to
such a test or any portion thereof. The applicant nust make specific
al l egations of fact to support such statenent. Any other person properly
identified, may present sworn allegations of fact in support of the
applicant's statenent.
8 4. This act shall take effect immediately.



