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Cct ober 27, 2021

Introduced by Sens. MYRIE, BIAGE, BROUK, HOYLMAN, RAMOS -- read tw ce
and ordered printed, and when printed to be conmitted to the Cormittee
on Rules -- recommitted to the Cormittee on Agriculture in accordance
with Senate Rule 6, sec. 8 -- commttee discharged, bill anended
ordered reprinted as anended and recomitted to said conmittee --
committee discharged, bill amended, ordered reprinted as anended and
recommitted to said comrittee -- reported favorably fromsaid conmt-
tee and committed to the Committee on Health -- comittee di scharged,
bill anmended, ordered reprinted as anended and recomritted to said
conmittee

AN ACT to anend the agriculture and markets | aw, the general business
| aw and the public health law, in relation to food and food product
adverti sing

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative findings and intent. The |I|egislature hereby
finds that children are an inherently vul nerable popul ation, and that
mar ket i ng unhealthy foods in a targeted and persistent nmanner to this
group is inconsistent with this state's efforts to curb the disastrous
heal th outcones that follow the overconsunption of these products. Such
marketing is inherently msleading, as children often |ack the sane
ability to resist the rewardi ng cues presented in unhealthy food market -
ing as adults. This predatory commerci al speech has contributed to an
epidemic of obesity and its related co-norbidities, particularly in the
children of black and brown comunities. Furthernore, there is a grow ng
consensus that highly processed food is habit forming, increasing the
danger to public health that can arise from succunbing to m sl eading
advertising. New York has a strong and substantial interest in protect-
ing our children fromnegative health consequences. Additionally, the
power of the state is at its greatest when protecting the health and
welfare of its citizens, especially those nost vul nerable. Thus, the
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| egislature finds that unfair and deceptive nmarketing targeted at chil-
dren can mslead and mani pulate children into lifelong habits, and that
such unfair and deceptive advertising should be regul ated accordingly.

8§ 2. Section 202-a of the agriculture and markets |law is anended by
addi ng a new subdivision 4 to read as foll ows:

4. \Whenever the court shall determine that a violation of this section
has occurred, the court shall consider factors and special consideration
given to advertising directed at a child pursuant to section three
hundred fifty-a of general business |aw

8§ 3. Section 350-a of general business |law is anended by adding five
new subdivisions 4, 5, 6, 7, and 8 to read as foll ows:

4. In deternmi ning whether advertising of a food or food product is
msleading, there shall be taken into account any representations
di ssenminated in any manner or by any neans including digitally, or by
statenent, word, design, device, sound or any conbination thereof, for

the purpose of inducing, or which are likely to induce, directly or
indirectly, the purchase of food or food products shall not be false or
m sleading in any manner. In determining whether any advertising

concerning a food or food product is false or msleading, factors shal
include, but not be linmted to:

(a) The extent to which the advertising fails to reveal facts materia
in the light of such representations with respect to the food or food
product to which the advertising relates under the conditions prescribed
in said advertisenent, or under such conditions as are customary or
usual ;

(b) Whether the entity responsible for the advertisenent targeting a
consuner who is reasonably unable to protect their interests because of
their age, physical infirmty, ignorance, illiteracy, inability to
understand the | anguage of an agreenent, or simlar factor used:

(i) an unfair act, practice, or conduct; or

(ii) a deceptive representation, omi ssion, practice, or content; and

(c) Wiether: (i) the advertisenent causes or is likely to cause
substantial injury to consuners; (ii) the injury is not reasonably
avoi dable by consuners; and (iii) the injury is not outweighed by coun-
tervailing benefits to consuners or to conpetition.

(d) For the purposes of this subdivision and subdivision six of this
section, a "consuner" is defined as a person who is targeted by and
exposed to an advertisenent, or those acting on such a person's behal f.

5. For the purposes of paragraph (a) of subdivision four of this
section, a true statenent of information in brief summary relating to
effects of substantial consunption of this product is sufficient.
Untrue or msleading information in any part of the advertisenent will
not be corrected by the inclusion in another distinct part of the adver-
tisenment of a brief statenment containing true information relating to
the effects of consunption.

6. For the purposes of this section., for a consuner:

(a) an act, practice, or conduct is "unfair" where it:

(i) causes or is likely to cause substantial injury to such consum

er;

(ii) cannot be reasonably avoi ded by such consuner; and

(iii) is not outweighed by countervailing benefits to such consuner or
to conpetition.

(b) a representation, omission, or practice is "deceptive" where:

(i) it islikely to m slead such consuner;

(ii) such consuner's interpretation of the representation, om Ssion

or practice is considered reasonable under the circunstances; and
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(iii) the misleading representation, oni ssion, or practice is mteri-
a

7. For purposes of paragraph (b) of subdivision four of this section
special consideration shall be given to advertisenents directed at a
child as defined in section three hundred seventy-one of the socia
services law. I n deternining whether an advertisenent concerning a food
or food product is directed at a child, factors shall include., but not
be limted to:

(a) Subject matter;

(b) Visual content;

(c) Use of aninmted characters or child-oriented activities and incen-
tives;

(d) Music or other audio content;

(e) Age of npdels;

(f) Presence of child celebrities or celebrities who appeal to chil-
dren;

(g) Language;

(h) Conpetent and reliable enpirical evidence regarding audience
conposition and evidence regarding the intended audi ence;

(i) Physical location of advertisenent, including, but not limted to,
proximty to schools or other institutions frequented by children;

(j) Medium by which the advertisenent is conmuni cated. including., but
not limted to, social nedia; or

(k) OGher simlar factors.

8. (a) Whenever there shall be a violation of this section, the attor-
ney general, in the nane of the people of the state of New York, or a
city corporation counsel on behalf of the locality, nay bring an action
in the suprene court or federal district court to enjoin and restrain
such violations and to obtain restitution and danages.

(b) Any person. firm corporation or association that has been danaged
as aresult of violations of this section shall be entitled to bring an
action for recovery of damages or to enforce this section in the suprene
court or federal district court by seeking an injunction.

(c) The court may award reasonable attorneys' fees to a prevailing
plaintiff.

8 4. Subdivision 1 of section 2599-b of the public health law, as
anended by section 1 of part A of chapter 469 of the laws of 2015, is
anmended to read as foll ows:

1. The program shall be designed to prevent and reduce the incidence
and preval ence of obesity in children and adol escents, especially anpng
popul ations with high rates of obesity and obesity-related health
complications including, but not limted to, diabetes, heart disease,
cancer, osteoarthritis, asthma, enphysema, chronic bronchitis, other
chronic respiratory di seases and other conditions. The program shall use
reconmendati ons and goals of the United States departnents of agricul -
ture and health and human services, the surgeon general and centers for
di sease control and prevention in devel opi ng and i npl ementing gui del i nes
for nutrition education and physical activity projects as part of obesi-
ty prevention efforts. The content and inplenentation of the program
shall stress the benefits of choosing a balanced, healthful diet from
the many options avail abl e to consuners[ —without—speciiicallytargeting

nutritional value of locally grown foods. The program shall cooperate

with the departnent of agriculture and nmarkets to add access to locally
grown foods within the guidelines and framework of the program
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§ 5. Severability. |[If any part or provision of this act or its appli-
cation to a person is held invalid, the invalidity of that provision or
application does not affect other provisions or applications of this act
that can be given effect without the invalid provision or application.

8 6. This act shall take effect on the thirtieth day after it shall
have becone a | aw.



