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STATE OF NEW YORK

7210

2021- 2022 Regul ar Sessi ons

| N SENATE

June 7, 2021

I ntroduced by Sens. KENNEDY, KAM NSKY -- read tw ce and ordered printed,
and when printed to be conmitted to the Cormittee on Rul es

AN ACT to anend the environnmental conservation |law and the tax law, in
relation to eligibility for participation in the brownfield cleanup
program assignnent of the brownfield redevel opnent tax credits and
brownfield opportunity areas; and to anend part H of chapter 1 of the
laws of 2003, anmending the tax law relating to brownfield redevel op-
ment tax credits, renediated brownfield credit for real property taxes
for qualified sites and environnmental renediation insurance credits,
inrelation to tax credits for certain sites

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 29 of section 27-1405 of the environnental
conservation |law, as added by section 2 of part BB of chapter 56 of the
| aws of 2015, is anended and a new subdivision 32 is added to read as
foll ows:

29. "Affordable housing project" shall nean either (a) a project as
shall be defined in regulation by the departnment, after consultation
with the division of housing and comunity renewal, which shall at a
m ni nrum establish the percentage of units in the project that nust be
below a defined percentage of the area nedian incone; _or (b) a project
situated on a brownfield site that is the subject of a determ nation by
a state or |ocal governnent housing agency that all or a portion of the
project or site will qualify for benefits, including but not limted to
real property taxation exenptions, under an affordable housing program
which defines a percentage of residential rental or hone ownership
dwelling units to be dedicated to tenants or hone owners at a defined
nmexi hum per cent age or percentages of area nmedian incone based on the
occupants' househol ds annual gross incone. For purposes of this subdivi-
sion, "area nedian incone" shall nean the area nedian incone for the
primary netropolitan statistical area or for the county if |ocated

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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outside a netropolitan statistical area, as determ ned by the United
States departnent of housing and urban devel opnent or its successor for
a famly of four, as adjusted for famly size.

32. "Conforming BOA site" shall nean a site located within an area
designated by the secretary of state as a brownfield opportunity area
pursuant to section nine hundred seventy-r of the general nmunicipal |aw
and for which the secretary of state has issued an affirmative conform
ance determnation pursuant to subdivision ten of section nine hundred
seventy-r of the general municipal |aw

§ 2. Subdivision 1-a of section 27-1407 of the environmental conserva-
tion | aw, as added by section 3 of part BB of chapter 56 of the laws of
2015, is anmended to read as foll ows:

l-a. If the person is also seeking a determination that the site is
eligible for the tangi ble property credit conponent of the brownfield
redevel opnent tax credit pursuant to paragraph three of subdivision (a)
of section twenty-one of the tax law for a site located in a city having
a popul ation of one million or nore, such person shall submit infornma-
tion sufficient to denonstrate that: (a) at least half of the site area
is located in an environnmental zone as defined in section twenty-one of
the tax law, (b) the property is upside down or underutilized; or (c)
the project is an affordabl e housing project as described in paragraph
(a) of subdivision twenty-nine of section 27-1405 of this title. An
applicant may request an eligibility determ nation for tangible property
credits at any tine fromapplication until the site receives a certif-
icate of conpletion |[pwsuapt—to——section—2/1410 of thistitle—-except
, . " e bl : I I " 1.
Notwi t hstanding the foregoing, a site |located in a city having a popu-
lation of one mllion or nore and which is a conformng BOA site or
which is described in paragraph (b) of subdivision twenty-nine of
section 27-1405 of this title, shall also be eligible for the tangible
property credit conponent of the brownfield redevel opnent tax credit
pursuant to paragraph three of subdivision (a) of section twenty-one of
the tax | aw

Sites are not eligible for tangible property tax credits if: (a) the
contam nation fromground water or soil vapor is solely emanating from
property other than the site subject to the present application; or (b)
the departnent has deternined that the property has previously been
renedi ated pursuant to titles nine, thirteen and fourteen of this arti-
cle, title five of article fifty-six of this chapter and article twelve
of the navigation law such that it mnay be developed for its then
i nt ended use.

8 3. Subparagraph (i) of paragraph 3 of subdivision (a) of section 21
of the tax law, as anmended by section 1 of part AA of chapter 58 of the
| aws of 2021, is anended to read as foll ows:

(i) The tangible property credit conmponent shall be equal to the
applicable percentage of the cost or other basis for federal income tax
pur poses of tangi ble personal property and other tangible property,
including buildings and structural conponents of buildings, which
constitute qualified tangible property and may include any related party
service fee paid; provided that in determning the cost or other basis
of such property, the taxpayer shall exclude the acquisition cost of any
item of property with respect to which a credit under this section was
al l onabl e to another taxpayer. A related party service fee shall be
allowed only in the calculation of the tangi ble property credit conpo-
nent and shall not be allowed in the calculation of the site preparation
credit conponent or the on-site groundwater renediation credit conpo-




OCOO~NOUIRWNPEF

S. 7210 3

nent. The portion of the tangible property credit component which is
attributable to related party service fees shall be allowed only as
follows: (A) in the taxable year in which the qualified tangible proper-
ty described in subparagraph (iii) of this paragraph is placed in
service, for that portion of the related party service fees which have
been earned and actually paid to the related party on or before the |ast
day of such taxable year; and (B) with respect to any ot her taxable year
for which the tangible property credit conponent nmay be clai med under
this subparagraph and in which the amunt of any additional related
party service fees are actually paid by the taxpayer to the rel ated
party, the tangi ble property credit conponent for such amount shall be
allowed in such taxable year. The credit conponent anmpunt so determ ned
shall be allowed for the taxable year in which such qualified tangible
property is first placed in service on a qualified site with respect to
which a certificate of conpletion has been issued to the taxpayer, or
for the taxable year in which the certificate of conpletion is issued if
the qualified tangible property is placed in service prior to the issu-
ance of the certificate of conpletion. This credit conmponent shall only
be allowed for wup to one hundred twenty nonths after the date of the
i ssuance of such certificate of conpletion[ —provi-ded—however—that—For
guaitied—sitestowhichacertitcate ol conpletion—s—issued—on—or

cor-oRavHIHs—{COA-D10) pandeni-¢] . provided, however, with respect to any
qualified site for which the departnment of environnental conservation
has issued a notice to the taxpayer before July first, two thousand
fifteen or the date of publication in the state register of proposed
reqgulations defining "underutilized" as provided in subdivision thirty
of section 27-1405 of the environnental conservation law, whichever
shall be later, that its request for participation has been accepted
under subdivision six of section 27-1407 of the environnental conserva-
tion law, this credit conponent shall only be allowed for up to one
hundred eighty nonths after the date of the issuance of such certificate
of conpletion; provided, however, with respect to any qualified site for
whi ch the departnment of environnental conservation has issued a notice
to the taxpayer on or after July first, two thousand fifteen or the date
of publication in the state register of proposed requlations defining
"underutilized" as provided in subdivision thirty of section 27-1405 of
the environnental conservation |aw,_ whichever shall be later, that its
request for participation has been accepted under subdivision six of
section 27-1407 of the environnental conservation law, or which received
such notice of acceptance prior to that date but is eligible for the
brownfield redevel opnent tax credits as if the site was accepted into
the brownfield cleanup programafter that date as provided in section
thirty-three of chapter fifty-six of the laws of two thousand fifteen,
this credit conponent shall only be allowed for up to one hundred eighty
nonths after the date of the issuance of such certificate of conpletion.

§ 4. Paragraph 2 of subdivision (a) of section 21 of the tax law, as
anended by section 1 of part H of chapter 577 of the laws of 2004, is
amended to read as foll ows:
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(2) Site preparation credit conponent. The site preparation credit
component shall be equal to the applicable percentage of the site prepa-
ration costs paid or incurred by the taxpayer with respect to a quali-
fied site. The credit conponent anmpbunt so determined with respect to a
site's qualification for a certificate of conpletion shall be all owed
for the taxable year in which the effective date of the certificate of
conpletion occurs. The credit conponent anount determ ned other than
Wi th respect to such qualification shall be allowed for the taxable year
in which the inprovenent to which the applicable costs apply is placed
in service for up to five taxable years after the issuance of such
certificate of conpletion, provided, however, that for any qualified
site to which a certificate of conpletion is issued on or after March
twentieth, two thousand fifteen the site preparation credit conponent
for such costs shall be allowed for up to seven taxable years after the
certificate of conpletion; and provided further that the credit conpo-
nent anount for any costs necessary for conpliance wth the certificate
of conpletion or subsequent nodifications thereof or the renedial
program defined in such certificate which were paid or incurred but not
included in the calculation of a credit allowed under this section in
any taxable year beginning prior to January first, two thousand twenty-
one, shall be allowed for the taxpayer's first taxable year beginning on
or after January first, two thousand twenty-one, and the credit conpo-
nent anount for any such costs paid or incurred in any taxable year
begi nning on or after January first, two thousand twenty-one shall be
allowed in the taxable year such costs are paid or incurred for up to
seven taxable years after the issuance of the certificate of conpletion.

8 5. Paragraph 2 of subdivision (b) of section 21 of the tax law, as
anended by section 23 of part BB of chapter 56 of the laws of 2015, is
anended to read as foll ows:

(2) Site preparation costs. The term"site preparation costs" shal
mean all anounts properly chargeable to a capital account, which are
paid or incurred which are necessary to inplenent a site's investi-
gation, remediation, or qualification for a certificate of conpletion,
and shall include costs of: excavation; denolition; activities undertak-
en under the oversight of the departnent of |abor or in accordance with
standards established by the departnment of health to renediate and
di spose of regulated materials including asbestos, lead or polychlori-
nated biphenyls; environmental consulting; engineering; |egal costs;
transportation, disposal, treatnent or contai nment of contam nated soil;
remedi ati on nmeasures taken to address contami nated soil vapor; cover
systenms consistent wth applicable regulations; physical support of
excavation; dewatering and other work to facilitate or enable renedi-
ation activities; sheeting, shoring, and other engineering controls
required to prevent off-site migration of contamnation fromthe quali-
fied site or mgrating onto the qualified site; and the costs of fenc-
ing, temporary electric wiring, scaffolding, and security facilities
until such time as the certificate of conpletion has been issued. Site
preparation shall include all costs paid or incurred within sixty nonths
after the last day of the tax year in which the certificate of
completion is issued that are necessary for conpliance with the certif-
i cate of conpletion or subsequent nodifications thereof, or the renedial
program defined in such certificate of conpletion including but not
limted to institutional controls, engineering controls, an approved
site managenent plan, and an environnental easenment with respect to the
qualified site; provided, however, with respect to any qualified site
for which the departnent of environnental conservation has issued a
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notice to the taxpayer on or after July first, two thousand fifteen or
the date of publication in the state register of proposed reqgulations
defining "underutilized" as provided in subdivision thirty of section
27-1405 of the environnental conservation |aw, whi chever shall be l|ater,
that its request for participation has been accepted under subdivision
six of section 27-1407 of the environnmental conservation law, site prep-
aration shall include all costs paid or incurred wthin eighty-four
nonths after the last day of the tax year in which the certificate of
conpletion is issued that are necessary for conpliance with the certif-
icate of conpletion or subsequent nodifications thereof, or the renedial
program defined in such certificate of conpletion including but not
limted to institutional controls, engineering controls, an approved
site managenent plan, and an environnental easenent with respect to the
qualified site. Site preparation cost shall not include the costs of
foundation systens that exceed the cover systemrequirenments in the
regul ati ons applicable to the qualified site.

8§ 6. Subdivision (b) of section 21 of the tax law is anended by addi ng
a new paragraph 7 to read as foll ows:

(7) Certain environnental zones (EN-Zones). An "environnental zone"
shall nmean, with respect to any qualified site for which the depart nent
of environnmental conservation has issued a notice to the taxpayer on or
after July first, two thousand fifteen or the date of publication in the
state register of proposed regulations defining "underutilized" as
provided in subdivision thirty of section 27-1405 of the environnental
conservation |law, whichever shall be later, that its request for partic-
ipation has been accepted under subdivision six of section 27-1407 of
the environnmental conservation |aw

(A) an area designated as such by the commissioner of |abor. Such
areas shall be census tracts that satisfy either of the following crite-
ria

(i) areas that have both:

1) a poverty rate of at |east twent ercent based on the nost recent
five vear Anerican Community Survey: and

(I1) an wunenploynent rate of at |east one and one-quarter tines the
stat ewi de unenpl oynent rate based on the npost recent five yvear Anerican
Community Survey, or;

(ii) areas that have a poverty rate of at least two tines the poverty
rate for the county in which the areas are located based on the nost
recent five year Anerican Conmunity Survey.

(iii) Such designation shall be made and a list of all such environ-
nental zones shall be established by the commi ssioner of |abor based on
the nost recent Anmerican Conmmunity Survey, or its successor

(B) an area designated by the conmi ssioner of the departnent of envi-
ronnmental conservation to be a potential environnental justice area.

(i) "Potential environnmental justice area"™ neans a nmnority or |lowin-
come community that may bear a disproportionate share of the negative
environnental consequences resulting from industrial, nunicipal, and
commercial operations or the execution of federal, state, local, and
tribal prograns and policies and which are shown on nmaps created by the
departnent of environnental conservation.

(ii) "Mnority community" nmeans a census block group, or contiguous
area with multiple census block groups, having a minority population
equal to or greater than 51.1 percent in an urban area and 33.8 percent
in a rural area of the total population.
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(iii) "Mmnority population" neans a population that is identified or
recogni zed by the United States Census Bureau as Hispanic, African-Aner-
ican or Black, Asian and Pacific |slander or Anmerican |ndian.

(iv) "lLowinconme community" nmeans a census bl ock group, or contiguous
area with multiple census block groups, having a lowincone population
equal to or greater than 23.59 percent of the total population.

(v) "Lowinconme population" neans a popul ation having an annual incone
that is less than the poverty threshold, as such thresholds are estab-
lished by the United States Census Bureau.

(vi) "Census block group" nmeans a unit for the United States census
used for reporting. Census block groups generally contain between two
hundred fifty and five hundred housing units.

(vii) "Urban area" neans all territory, population, and housing units
|l ocated in urbanized areas and in places of two thousand five hundred or
nore inhabitants outside of an urbanized area. An urbanized area is a
continuously built-up area with a population of fifty thousand or nore.

(viii) "Rural area" means territory, population, and housing units
that are not classified as an urban area. The determ nation whether a
site is located in an environnental zone pursuant to this subdivision
shall be based on the date the departnent of environnmental conservation
issued a notice to the taxpayer that its request for participation in
the brownfield cleanup program has been deened conplete pursuant to
subdivision three of section 27-1407 of the environnental conservation
law, provided, however, if the area in which a site is located is desig-
nated an environnental zone subsequent to the issuance of such notice
and before qualified tangible property as defined in paragraph three of
this subdivision is placed in service, then the site shall be deened
|located in an environnental zone.

8§ 7. Section 31 of part H of chapter 1 of the laws of 2003, anending
the tax law relating to brownfield redevel opnent tax credits, renedi ated
brownfield credit for real property taxes for qualified sites and envi-
ronnental renediation insurance credits, as anended by section 32 of
part BB of chapter 56 of the laws of 2015, is anended to read as
foll ows:

8 31. The tax credits allowed under section 22 or 23 of the tax |aw
and the corresponding provisions in articles 9, 9-A 22 and 33 of the
tax law, as added by the provisions of sections one through twenty-nine
of this act, shall not be applicable to any site accepted into the
brownfield cl eanup programon and after July 1, 2015 or the date of
publication in the state register of proposed regulations defining
"underutilized" as provided in subdivision 30 of section 27-1405 of the
environmental conservation | aw, whichever shall be |ater. The tax cred-
its allowed under section 21 of the tax law and the correspondi ng
provisions in articles 9, 9-A 22 and 33 of the tax law, as added by the
provi sions of sections one through twenty-nine of this act, shall not be
applicable to any site accepted into the brownfield cleanup program
after Decenmber 31, [2822] 2027, provided, however that any sites
accepted on or before Decenber 31, [2822] 2027 nust have received the
certificate of conpletion required to qualify for any of such credits on
or before [ Mareh] Decenber 31, [2026] 2031.

8 8. Asite whichis in a potential environmental justice area, as
defined in clause (i) of subparagraph (B) of paragraph 7 of subdivision
(b) of section 21 of the tax law, as of the effective date of this act
shall be deened to be in an environnmental zone fromand after January 1
2021 for all purposes including but not limted to the site's eligibil-
ity for the tangi ble property credit component under subdivision 1l-a of
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section 27-1407 of the environnental conservation |law and the cal cu-
| ation of the brownfield redevel opnent tax credit pursuant to section 21
of the tax | aw as anmended by this act for all taxable years begi nning on
or after January 1, 2021

8 9. This act shall take effect imediately; provided, however:

(a) The anendnents nmade by sections one and two of this act shal
apply to sites for which the departnent of environnental conservation
has issued a notice to the applicant that its request for participation
has been accepted under subdivision 6 of section 27-1407 of the environ-
mental conservation law, regardless of the date of such notice;
provi ded, however, that the anmendments nmade by section two of this act
regarding eligibility for the tangi ble property credit conponent of the
brownfi el d redevel opnent tax credit under paragraph 3 of subdivision (a)
of section 21 of the tax law shall apply to taxable years begi nning on
and after January 1, 2021; and

(b) a site which is in a potential environnental justice area as of
such effective date shall be deened to be in an environnmental zone from
and after January 1, 2021 for all purposes including but not limted to
the site's eligibility for the tangible property credit conponent under
subdi vision 1-a of section 27-1407 of the environnmental conservation |aw
and the calculation of the brownfield redevel opnment tax credit pursuant
to section 21 of the tax law as anended by this act for all taxable
years beginning on and after January 1, 2021.



