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STATE OF NEW YORK

7100

2021- 2022 Regul ar Sessi ons

| N SENATE

June 1, 2021

Introduced by Sen. GOUNARDES -- (at request of the Ctyw de Adnministra-
tive Services) -- read twice and ordered printed, and when printed to
be cormitted to the Cormittee on Civil Service and Pensions

AN ACT to anend the civil service law, in relation to provisiona
enpl oyees of certain public enployers; to anend chapter 5 of the |aws
of 2008 anending the civil service law relating to provisional enploy-
ees of certain public enployers, in relation to extensions of certain
negoti ated agreenents and extendi ng the provisions of such chapter;
and to anmend part | of chapter 56 of the laws of 2008 anendi ng the
civil service lawrelating to excess provisional enployees of a city
having a population of one mllion or nore, in relation to extendi ng
t he provisions thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Statenent of legislative findings and intent. The | egisla-
ture hereby finds that the city of New York and other enployers for
which the New York city departnent of cityw de adm nistrative services
("DCAS') nmanages civil service appointnments ("the DCAS enpl oyers") have
made substantial progress in reducing the nunber of provisional appoint-
ments since the inception of the planning process created by chapter 5
of the laws of 2008. Through its inplenentati on of autonmated systens for
processing civil service exam nations and by increasing its staff of
prof essi onal examiners, DCAS has enhanced its capacity to adm nister
conpetitive exam nations. These technological advancenents, together
with DCAS's judicious administration of qualified incunmbent exam na-
tions, as authorized by previous enactnents, and the reclassification of
titles, as approved by the New York state civil service comm ssion, have
led to a steady reduction in the total nunber of provisional appointees
in the New York city government work force, and to a decrease in the
nunber of those appoi ntees who continue in provisional status beyond the
time limts set forth in section 65 of the civil service | aw.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be onmitted
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By Decenber 31, 2019, the DCAS enpl oyers had reduced the provisiona
headcount to 15,134, a dramatic decrease from 37,797 provisiona
appoi ntees in 2008, and the pace of provisional reduction was accel erat-
ing. By increasing capacity to admnister conpetitive examnations
through the wuse of automated exami nation devel opnment systens and ot her
measur es during 2019, the DCAS enpl oyers achi eved significant progress,
reduci ng the nunber of provisional appointees by 10% over the course of
2019. The DCAS enpl oyers were steadily approaching and likely to neet
the legislative goal of substantial conpliance as defined by paragraph
(b) of subdivision 5 of section 65 by the end of 2021.

Since March 2020, the city's ability to nake nore progress in the
reduction of provisional appointnments has been severely inpaired by the
COVID 19 state of enmergency. Due to COVID-19 related restrictions on
gathering, the <city has been unable to administer in-person tests for
conpetitive class titles. At the sane tinme, a hiring freeze resulting
from fiscal inpacts of the pandem ¢ has required agencies to continue
provi si onal appointnments past the nine-nonth statutory limt to ensure
the delivery of essential services.

In light of these <circunstances, the |legislature finds that the
constitutional nandate of making appoi ntments and pronotions "according
to nmerit and fitness to be ascertained, as far as practicable, by exam
i nati on which, as far as practicable, shall be conpetitive," would be
furthered by nmaintaining, for an additional defined period, the orderly
pl anni ng and i npl enmentati on process, including review by the state civil
service conm ssion, originally established by chapter 5 of the laws of
2008 and later extended by the legislature. The difficulties created by
the large nunber of affected titles and enployees, and the potential
operational and budgetary dislocation that would be caused by rapid
turnover in the many remaining titles, require that DCAS continue to
further the constitutional nmandate by the neans authorized by recent
enactnents. In particular, thousands of provisional enployees have
crucial experience in inplenmenting and directing key initiatives that
benefit the public. Therefore, in addition to the substantial reginmen of
conmpetitive testing that was contained in previous plans, as well as
proposed reclassification of titles where appropriate, DCAS is author-
ized to continue to adm nister examnations to provisional enployees
with specified qualifications and experience. These exam nations, in
the context of the present plan, will facilitate lawful appointnent of
these enployees to permanent conpetitive class positions, and thereby
accel erate the transition of the DCAS enployers to a system that does
not require substantial use of provisional appointnents.

The legislature further finds that it is appropriate to adjust the
statutory goal for the reduction of provisional appointnments exceeding
statutory linmits in |light of the shrinking municipal workforce in New
York city and the <challenges presented by recent developnents, as
described in these findings.

8§ 2. Subparagraph (ii) of paragraph (c-2) of subdivision 5 of section
65 of the civil service |law, as amended by chapter 419 of the laws of
2018, is amended to read as foll ows:

(ii) DCAS may administer a QE only for those titles that are set
forth in section four of chapter four hundred sixty-seven of the |l aws of
two thousand sixteen, [e~] in section five of [t+he] chapter four hundred
ni neteen of the |aws of two thousand eighteen, or in section five of the
chapter of the |laws of two thousand twenty-one that anmended this subpar-
agraph;_provided, however, that DCAS shall not adninister nore than one
QE per title.
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8 3. Subdivision 5 of section 65 of the civil service law is anended
by addi ng a new paragraph (c-5) to read as foll ows:

(c-5) Additional plan revision for provisional enployees. Wthin
sixty days after the effective date of the chapter of the laws of two
thousand twenty-one that added this paragraph, the DCAS enpl oyers shal
be required to subnmit to the state conmmission for its approval a single
conprehensive revision of the plan prepared pursuant to paragraph (b) of
this subdivision, to be inplenented by Decenber thirty-first, two thou-
sand twenty-three, to further reduce the nunber of provisional appoint-
nents that have continued beyond the periods otherw se pernitted by this
section, provided that the percentage goal for substantial conpliance
ot herwi se specified in such paragraph shall be six and one-half percent.
Such revised plan may additionally contain any elenents or neans of
inmplenentation authorized by paragraph (b) of this subdivision. The
revised plan shall be supported by appropriate docunentation and expl a-
nation, and the information contained in the plan shall be confirmed by
the conm ssioner of DCAS as accurate to the best of his or her know
|l edge, based on a reasonable inquiry by DCAS into the facts set forth
therein. Wthin sixty days of the subnmission of such plan, the state
comm ssion shall approve the revised plan, with or w thout reconmrended
changes, or disapprove it. The approval process shall otherwi se conform
to the tinefranes and procedures set forth in paragraph (c) of this
subdi vi sion. Notw t hstandi hg any inconsistent provision of this subdivi-
sion, this subdivision shall no longer be in force and effect if no
revised plan has been approved by the state conmi ssion within eighteen
nonths fromthe effective date of this paragraph.

8 4. Paragraphs (d), (f), (g) and (h) of subdivision 5 of section 65
of the <civil service |I|aw, paragraphs (d), (f) and (g) as anended and
paragraph (h) as added by chapter 419 of the laws of 2018, are anended
to read as foll ows:

(d) Modifications of the plan. During the course of inplenenting the
pl an devel oped, approved and revised in accordance with paragraphs (b),
(c), (c-1), (c-3) [anrd]. (c-4) and (c-5) of this subdivision, if the
DCAS enpl oyers determine that there is a need to nodify the plan, they
shall submit a request for nodification of the plan to the state conmi s-
sion. Such request shall detail the circunmstances that have arisen
necessitating the request, including but not Iinmted to unforeseen
demands upon resources, unforeseen projected inpacts upon the provision
of public services, or a finding that inplenentation of any part of the
plan is inpracticable, unduly burdensonme or otherwise likely to prevent
the successful inplementation of the plan or any aspect thereof. The
state commission shall act upon the request for nodification within
sixty days. The state comrission nmay in its discretion approve the
nmodi fi cation, approve the nodification w th recomended changes, or
di sapprove the nodification; provided, however, that if the state
comm ssion takes no action wthin such period, it shall be deened to
have approved the nodification, and provided further that if the changes
recomended by the state comm ssion are not accepted by the DCAS enpl oy-

ers within thirty days, the nodification shall be deened disapproved
Notwi t hstanding any inconsistent provision of this paragraph, where a
nmodi fication is insubstantial, and will not materially affect the abili-

ty of the DCAS enployers to reduce the nunmber of provisional appoint-
ments in accordance with paragraph (c-1), (c-3) [e+]. (c-4) or (c-5), as
applicable, of this subdivision, DCAS may so certify and the nodifica-
tion may be inplenented and shall be filed by DCAS wth the state
comm ssion wthin five business days. In the event that a request for
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nmodi fication is disapproved, the plan previously in effect shall remain
in effect, provided that the DCAS enployers nay at any tinme subnmit a new
proposed nodification. Any nodification approved pursuant to this para-
graph rmay extend the duration of a plan to a date no nore than one year
beyond the two-year period authorized by paragraph (c-3) of this subdi-
vi si on.

(f) Time limtation. Notwi thstanding any inconsistent provision of
this chapter or any other law or rule to the contrary, the provisions of
subdi vision two of this section shall not apply to the DCAS enployers
upon the effective date of chapter five of the laws of two thousand
eight, and during the tinely subm ssion, approval and inplenentation of
a plan in accordance with paragraphs (b), (c) and (e) of this subdivi-
sion, and of revised plans in accordance with paragraphs (c-1), (c-3)
[and], (c-4) and (c-5) of this subdivision. The provisions of subdivi-
sion two of this section shall be applicable to any provisional enployee

serving in a position for which an appropriate eligible list has been
established pursuant to such plan or revised plans, unless such list is
not adequate to fill all positions then held on a provisional basis or

is exhausted imediately following its establishnent.

(g) Agreenents governing disciplinary procedures. Notw thstandi ng any
i nconsi stent provision of this chapter or any other lawor rule to the
contrary, any DCAS enployer and an enpl oyee organi zati on, as such term
is defined in article fourteen of this chapter, may enter into agree-
ments to provide disciplinary procedures applicable to provisiona
appoi ntees or categories thereof who have served for a period of twen-
ty-four nonths or nore in a position which is covered by such an agree-
ment. No such provisional enployee shall be deened to be permanently
appoi nted under such circunmstances, nor may such disciplinary procedures
be deenmed to preclude renoval of an enployee as a result of the estab-
i shment of and appointnents froman appropriate eligible list or in
accordance with any other provision of law. Any such agreenent may apply
upon the effective date of chapter five of the laws of two thousand
eight, and during the tinely subm ssion, approval and inplenentation of
a plan in accordance with paragraphs (b), (c) and (e) of this subdivi-
sion, and of revised plans in accordance with paragraphs (c-1), (c-3)
[ard]. (c-4) and (c-5) of this subdivision, and shall not apply to any
provi sional enployee serving in a position for which an appropriate

eligible list has been established pursuant to a plan approved in
accordance with this subdivision unless such list is not adequate to
fill all positions then held on a provisional basis or is exhausted

imediately following its establishment.

(h) (i) If the DCAS enployers are not in substantial conpliance wth
the time periods pernitted by subdivisions one, two, three and four of
this section by Decenber thirty-first, two thousand [twesty-sere] twen-
ty-three, as set forth in the report submtted by DCAS pursuant to
subparagraph (ii) of this paragraph, then an advisory workgroup for
provi sional appointnents in the city of New York ("advisory workgroup")

shal |l be established. The advisory workgroup shall consist of six
menbers, one of whom shall be appointed by the governor, one of whom
shal | be appointed by the speaker of the assenbly, one of whomshall be

appoi nted by the tenporary president of the senate, two of whom shall be
appointed by the nayor of the city of New York, including one recom
mended by the cityw de bargai ning representative, and one of whom shal

be appointed by the comm ssioner of the New York city departnent of
citywi de administrative services (DCAS). The advi sory workgroup shall be
chaired by a nenber designated by the namyor. The advisory workgroup
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shall submit to the governor, the state |legislature and the mayor a
singl e recommended plan for the DCAS enployers to substantially conply
with the time periods pernmitted by subdivisions one, two, three and four
of this section, to be adopted by or pursuant to state |egislation. For
the purposes of this paragraph, "substantial conpliance" shall have the
sane nmeaning as provided in paragraph (b), as nodified by paragraph
(c-5) of this subdivision. Such recommended plan may include, but shal
not be Ilimted to, a schedule for adm nistration of exam nations and
establishment of eligible lists, a determ nation of additional appropri-
ate existing or planned eligible lists that may be used, consolidation
of titles through appropriate reclassification, and any other [awful and
appropriate neans of inplenentation. The recomended plan shall to the
extent practicable be supported by appropriate docunentation and expl a-
nat i on.

(ii) DCAS shall submt a progress report to the governor, speaker of
the assenbly, tenporary president of the senate and the myor of the
city of New York no later than Decenber thirty-first, two thousand
[ twenty] twenty-two. Such report shall contain nunbers that are as
current as practicable and shall include the total nunber of provisiona
appoi ntments renai ni ng, the nunber of provisional appointnents that have
been reduced, the number of provisional appointnents that still need to
be reduced in order to achi eve substantial conpliance as provided by
paragraph (b) of this subdivision, and a statenent of whether DCAS
bel i eves substantial conpliance with the tinmefranes permtted by this
section as provided by paragraph (b) of this subdivision can be achi eved
by Decenmber thirty-first, two thousand [tweniy—one] twenty-three.

8 5. The New York city departnent of cityw de adm nistrative services,
acting pursuant to paragraph (c-2) of subdivision 5 of section 65 of the
civil service law, as anmended by section two of this act, may adm nister
qualified i ncunbent exami nations, in addition to exam nations authorized
to be adm nistered pursuant to chapter 467 of the laws of 2016 and chap-
ter 419 of the laws of 2018, in connection with appointnment to the
following titles:

10045 ADM NI STRATI VE SUPERVI SOR COF SKI LLED TRADES ( HA)

21205 ARCHI TECTURAL | NTERN

31313 ASBESTCS HANDLER

90621 ASSI STANT MEDI A SERVI CES TECHNI CI AN

40491 ASSI STANT RETI REMENT BENEFI TS EXAM NER

21822 ASSOCI ATE CHEM ST

60816 ASSOCI ATE PUBLI C | NFORMATI ON SPECI ALI ST

92310 BRI DGE REPAI RER AND RI VETER

90706 CARRI AGE UPHOLSTERER

51018 CONSULTANT PUBLI C HEALTH NURSE ( REHABI LI TATI ON)

30825 COUNTY DETECTI VE

13633 CYBER SECURI TY ANALYST

60210 DEPARTMENT LI BRARI AN

80710 HOUSEKEEPER

80202 HOUSI NG ASSI STANT (Bl LI NGUAL)

31620 | NSPECTOR ( BO LERS)

91000 | NSTRUMENTATI ON SPECI ALI ST TRAI NEE

40238 | NSURANCE ADVI SER ( HOUSI NG AUTHORI TY)

21512 LABORATORY ASSCCI ATE

10229 LEGAL SECRETARI AL ASSI STANT

91548 MARI NE O LER (DQ)

91547 MARI NE O LER ( FERRY OPERATI ONS)

91501 MARI NER
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22425 PRQIECT MANAGER | NTERN

51181 PUBLI C HEALTH EPI DEM OLOd ST

34171 QUALITY ASSURANCE SPECI ALI ST

34173 QUALI TY ASSURANCE SPECI ALI ST (BUI LDI NG REPAI RS)

30827 SENI OR DETECTI VE | NVESTI GATOR

33765 SERVI CE | NSPECTOR ( DOT)

52315 SUPERVI SOR OF CHI LD CARER

92073 SUPERVI SOR SHI P CARPENTER

20247 TELECOVMUNI CATI ONS ASSCCI ATE (VO CE)

40482 WORKERS' COVPENSATI ON BENEFI TS EXAM NER

8 6. Sections 3 and 5 of chapter 5 of the | aws of 2008, anending the
civil service lawrelating to provisional enployees of <certain public
enpl oyers, as anended by chapter 419 of the |laws of 2018, are anended to
read as foll ows:

8§ 3. Any agreement or extension thereof entered into pursuant to para-
graph (g) of subdivision 5 of section 65 of the civil service |law, as
added by section two of this act and subsequently anmended in 2014, 2016
[anrd] . 2018 and 2021, may include protections for provisional enployees
who were covered, prior to the effective date of this act, by agreenents
simlar to those authorized by such paragraph. Any agreenment or exten-
sion thereof entered into pursuant to such paragraph may include, but
shall not be limted to, the appropriate arbitration, adjudication or
other disposition of disciplinary or other matters concerning provi-
si onal enpl oyees that were pending on the effective date of this act.

8 5. This act shall take effect inmediately, and shall expire Decenber
31, [2624] 2023 when upon such date the provisions of this act shall be
deened repeal ed

8§ 7. Section 2 of part | of chapter 56 of the laws of 2008, anendi ng
the civil service lawrelating to excess provisional enployees of a city
havi ng a popul ation of one mllion or nore, as anended by chapter 419 of
the |l aws of 2018, is amended to read as foll ows:

8 2. This act shall take effect immediately and shall expire and be
deened repeal ed Decenber 31, [2021] 2023.

8 8. If any section, subdivision, paragraph, clause, sentence, phrase
or other portion of this act is, for any reason, declared unconstitu-
tional or invalid, in whole or in part, by any court of conpetent juris-
diction, such portion shall be deemed severable, and such unconstitu-
tionality or invalidity shall not affect the validity of the remaining
portions of this act, which remaining portions shall continue in ful
force and effect.

§ 9. This act shall take effect imediately; provided that: (i) the
amendnents to subdivision 5 of section 65 of the civil service | aw nade
by sections two, three and four of this act shall not affect the repea
of such subdivision and shall be deened repealed therewith; (ii) the
anmendrments to section 3 of chapter 5 of the |aws of 2008 nade by section
six of this act shall not affect the repeal of such section and shall be
deenmed repealed therewith; and (iii) eligible lists and appointnments
resulting fromthe qualified i ncunbent exam nati ons adm ni stered pursu-
ant to paragraph (c-2) of subdivision 5 of section 65 of +the «civil
service law, as anended by section two of this act, shall not be
af fected by the expiration of such provisions.



