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STATE OF NEW YORK

7027

2021- 2022 Regul ar Sessi ons

| N SENATE

May 25, 2021

Introduced by Sen. PARKER -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Energy and Tel ecomuni-
cations

AN ACT in relation to maintaining the continued viability of the state's
exi sting | arge-scal e, renewabl e energy resources

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative findings and intent. The |Ilegislature hereby
finds and determ nes:

1. New York is a national |eader in devel oping and inplenenting policy
to pronote the devel opment of renewabl e energy resources, the growth of
whi ch has significantly benefited the state in numerous ways, i ncluding
through reductions in pollutants that contribute to climte change
associ ated reductions in adverse inpacts on public health, and substan-
tial job growth in the clean energy sector.

2. To further pronote and incentivize the devel opnent of renewable
energy, New York state recently adopted the Cdinmte Leadership and
Comunity Protection Act (CLCPA), which, anong other things, nandates
that by 2030, 70% of electricity consuned in the state wll cone from
renewabl e resources, and 100% of such electricity be renewabl e by 2040
(CLCPA targets). In 2019, approximately 27 percent of the state's elec-
tric load (representing 41,340 gigawatt hours) was supplied by renewabl e
resources - solar, wind, hydroelectric, bionass, fuel cells and simlar
resources.

3. However, a recently published triennial review of the clean energy
standard (CES) found that falling comopdity market revenues in the
whol esal e energy markets create a risk that | egacy renewabl e generators
may not be able to cover their costs. These facilities have options to
export to neighboring renewable portfolio standard (RPS) conpliance
markets and will do so if the renewabl e energy certificate (REC) revenue
opportunity is greater than New York's voluntary market.
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4. Exports of |egacy supply have increased since 2014 by about 0.5
TWh, and unless reversed would need to be nade up from increnental
sources of supply in order to achieve CLCPA targets. There is a real and
present danger that a significant portion of New York's resources wll
either cease operations or sell increasing volunes of their RECs to
nei ghboring markets. In either case, New York will not be able to count
them towards the CLCPA targets

5. A recent study shows that, in the wake of COVID- 19, after reaching
nearly 164,000 clean energy jobs statewide in 2019, the pandemc tenpo-
rarily reversed nmulti-year growmh trends. The clean energy industry can
serve as a cornerstone for econom c recovery, but that nust begin wth
the retention of New York's existing val uable renewabl e assets.

6. The CES was established in a 2016 public service conm ssion order
predating the CLCPA. In its original form the CES was conposed of a
tier 1 for the devel opment of new | arge-scal e renewabl es, a nai nt enance
tier 2 to provide short-termrelief to econom cally distressed renewabl e
resources, and a tier 3 to support the state's nucl ear resources through
ZECs. In 2018, the public service conm ssion added a programrelated to
of fshore wi nd devel opnment. Despite numerous appeals fromthe renewabl e
energy and environnmental advocates, none of the public service conms-
sion's actions nodified the program such that the state's existing
renewabl e energy resources would be preserved as a baseline onto which
to add in pursuit of the state's |audabl e and aggressive environnental
goal s.

7. In 2019, the CLCPA was passed and signed into law. In the neantine,
during the period between the inplenentation of the CES to the CLCPA
becomng law (2016-2019), exports of baseline renewable generation
i ncreased by approximately 50 percent - a direct contrast to the objec-
tives of both initiatives. Gven that nunerous RPS contracts will be
expiring in the near term the public service conmni ssion has stated that
it expects this trend to continue, potentially putting New York at risk
of not reaching the 70 by 30 target.

8. Also, in 2019, a separate energy-related bill passed both houses of
the legislature. That bill would have created a truly supportive tier 2
requiring the New York state energy research and devel opnment authority
(NYSERDA) to procure RECs fromall eligible existing renewabl e resources
at a discounted rate (75% of the current tier 1 REC price. That
proposed legislation rightfully recognized that to pronbte achievenent
of the CLCPA targets, and to ensure the continued job growth and ot her
benefits attendant to a clean energy econony, New York needs to assure
that its existing renewable resources are provided with adequate price
signals and financial incentives to remain in operation and to sel
their renewable energy attributes in New York. Absent these assurances,
it would be difficult if not inpossible for the state to neet the
recently established targets.

9. The governor vetoed the tier 2 legislation, citing in |large part
that paynents woul d be made to renewabl e resources on a non-conpetitive
basis. However, he ordered NYSERDA and the departnment of public service
to develop a program "to provide qualified |egacy renewabl e energy
resources in New York State with appropriate support to continue to
conpetitively operate and contribute to the State's clean energy goals.”

10. In response to the veto nessage, NYSERDA filed a petition with a
proposed framework for a conpetitive tier 2, which the public service
conm ssion adopted in an October 2020 order nodifying the clean energy
standard. The program woul d i ssue annual solicitations over three years,
wi th the winning bidders receiving three-year contracts to sell their
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RECs to NYSERDA at the accepted price. NYSERDA s stated goal was to
procure approximately one-third of the renewabl e baseline RECs in each
aucti on.

11. However, the first ever conpetitive tier 2 solicitation, conpleted
in May 2021, netted awards to just three renewable facilities that total
|l ess than 14 MV while the eligible baseline capacity well exceeds 1, 000
MN The low volunme of awards is directly attributable to offers being
rejected due to a confidential price cap utilized by NYSERDA, which does
not accurately reflect the price needed to keep New York's renewable
resources in New York.

12. Even had NYSERDA accurately valued existing renewables, the
conpetitive tier 2 programis set to have the contracts from its third
and final solicitation expire at the conclusion of 2025, a full four
years before the first CLCPA renewabl e target date of 2030. This chasm
provi des no assurances to renewabl e resources that they should invest in
their assets or keep their RECs in the state in the critical years |ead-
ing up to the 70 by 30 target.

13. New York's ability to neet the CLCPA targets will be hanpered if
such existing resources provide their wholesale energy products for
delivery to adjacent states, sonme of which have enacted |aws that
provide for a robust market that provides a stronger opportunity to sel
renewabl e energy attributes than is currently available in New York.

14. It also is of paranmount inportance to ensure the fuel diversity of
the state's energy sector for the purposes of providing energy security,
systemreliability and protection of consuners from potential price
spi kes or shortages. For this same reason, it is inportant for the state
to take neasures to ensure the continued viability and conpetitive posi-
tion of a wide variety of |arge-scale, renewable energy resources in the
state.

15. Accordingly, the overlying intent of this act is to nodify the
conpetitive tier 2 programsuch that it appropriately val ues mai ntaining
the state's renewabl e baseline and provides existing |arge-scale, renew
abl e energy resources in New York state wth appropriate financial
i ncentives to continue operations for the foreseeable future.

§ 2. Definitions. As used in this act:

1. "Conpetitive tier 2 progrant refers to the renewabl e baseline
retention programcreated within the order nodifying the clean energy
standard and being adm ni stered by NYSERDA

2. "Eligible competitive tier 2 resource" shall have the sane neaning
as contained in the order adopting nodifications to the «clean energy
standard: (a) existing non-state-owned run-of-river hydropower and
existing wind generators located within the State; (b) that have entered
commercial operation prior to January 1, 2015, and (c) are not already
under contract wth NYSERDA

3. "Renewable energy credit" nmeans a tradable, non-tangi ble energy
commodity that represents proof that 1 negawatt-hour (MM) of electric-
ity was generated froma renewabl e energy resource

4. "Tier 1" neans the program designated as tier 1 pursuant to the
order adopting a clean energy standard and subsequently refined wthin
the order nodifying the clean energy standard.

5. "Tier 2 renewabl e energy credit"” refers to a renewabl e energy cred-
it generated by an eligible conpetitive tier 2 resource.

6. "Maximum bid price" shall mean the price enployed by NYSERDA above
which offers submitted in the conpetitive tier 2 program would be
rej ect ed.
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7. "Order adopting a clean energy standard” neans the public service
comm ssion order dated August 1, 2016 and entered in case nunber
15- E- 2203 et seq.

8. "Order nodifying the clean energy standard® neans the public
servi ce comi ssion order dated October 15, 2020, and entered in case
nunber 15-E-2203 et seq.

8§ 3. Mdifications to the conpetitive tier 2 program 1. The public
service conm ssion, in consultation with the New York state energy
research and devel opnent authority, shall nodify the follow ng
provi sions of the conpetitive tier 2 program wthin 30 days of the
effective date of this act, to provide support to and for eligible
conpetitive tier 2 resources.

2. Maximum bid price. The maxi mumbid price utilized by NYSERDA for
each solicitation conducted within the conpetitive tier 2 program shal
be set equal to 75% of NYSERDA's tier 1 REC sale price established for
the nost recently conpl eted Renewabl e Energy Standard (RES) conpliance
year for tier 1 RECs.

3. Programcost cap. The $200 nillion cost cap on total program
expendi tures inposed by the order nodifying the clean energy standard is
elimnated. Program costs will be deternined by the volume of accepted
of fers, as determ ned by NYSERDA's annual targets, multiplied by the
price of accepted offers no greater than the maxi num bid price

4. Program duration. The conpetitive tier 2 programshall renmain in
pl ace and NYSERDA shall conduct annual solicitations for tier 2 RECs
such that the final solicitation will result in NYSERDA procuring tier 2
RECs under awarded contracts through the year 2030.

5. Annual targets for tier 2 renewable energy credits. The target
vol une of tier 2 RECs in each of NYSERDA's annual tier 2 solicitation
shall be one-half the quantity of renewabl e energy generation that is
serving total electric load in New York state, excluding generation from
facilities owned by the power authority of the state of New York or
ot herwi se under contract w th NYSERDA

8 4. This act shall take effect inmediately.



