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STATE OF NEW YORK

5063

2021- 2022 Regul ar Sessi ons

| N SENATE

February 23, 2021

Introduced by Sen. JACKSON -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Investigati ons and Govern-
ment Qperations

AN ACT to anmend the executive law, in relation to prohibiting enployers
from discrimnating against individuals based on such individual's
status as a caregiver

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 292 of the executive law is anended by adding a new
subdi vision 39 to read as foll ows:

39. The term "caregiver" shall include the fanmly nenber or other
natural person who normally provides the daily care or supervision of a
care recipient, or any famly nenber or other natural person who
contributes to and is involved in the caretaking responsibilities for
such care recipient. Such caregiver may, but need not, reside in the
sane household as the care recipient. "Care recipient" shall nean any
person who is wunable to attend to his or her daily needs wi thout the
assistance or regular supervision of a caregiver due to nental or phys-

ical impairnment. Such definition shall include persons under eighteen
vears of age who suffer fromnental or physical inpairnent. Such defi-
nition shall not include persons perform ng caretaking services in the

capacity of enploynent as a donmestic worker as defined by subdivision
sixteen of section two of the |abor |aw

8§ 2. Paragraph (a) of subdivision 1 of section 296 of the executive
| aw, as separately anended by chapters 8 and 176 of the |laws of 2019, is
amended to read as foll ows:

(a) For an enployer or |icensing agency, because of an individual's
age, race, creed, «color, national origin, sexual orientation, gender
identity or expression, mlitary status, sex, disability, predisposing
genetic characteristics, fanmlial status, marital status, [e+] status as
a victim of donestic violence, or status as a caregiver, to refuse to

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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hire or enploy or to bar or to discharge from enpl oynent such individua
or to discrimnate against such individual in conpensation or in terns,
conditions or privileges of enploynent.

8§ 3. Section 296 of the executive lawis anended by adding a new
subdi vision 23 to read as foll ows:

23. (a) It shall be an unlawful discrimnatory practice for an enpl oy-
er or licensing agency, because of any individual's status as a caregiv-
er, to refuse to hire or enploy or license or to bar or to discharge
fromenploynment such individual or to discrimnate against such individ-
ual in conpensation or in terns, conditions or privileges of enploynent.

(b) It shall be an unlawful discrimnatory practice for an enpl oyer or
enpl oynent agency to print or circulate or cause to be printed or circu-
|lated any statenent, advertisenent or publication, or to use any form of
application for enploynent or to make any inquiry in connection with
prospective enploynent which expresses, directly or indirectly, any
limtation, specification or discrinmnation as to status as a caregiver,
or any intent to nmake any such linmtation, specification or discrim -
nation; provided, however, that no provision of this subdivision shal
be construed to prohibit the enployer frommaking any inquiry or obtain-
ing information for the purpose of providing assistance to, or a reason-
abl e acconmmmdation in accordance with the provisions of this subdivision
to, a caregiver.

(c)(1) It shall be an unlawful discrininatory practice for an enpl oyer
to refuse to provide a reasonable acconmopbdation to an enpl oyee who is
known by the enployer to be a caregiver, limted to those acconmodati ons
set forth in subparagraph two of this paragraph, when such enpl oyee nust
be absent fromwork for a reasonable tine, unless such absence would
cause an undue hardship to the enployer as set forth in subparagraph
three of this paragraph. provided. however that the enployer may require
an _enployee to charge any tine off pursuant to this section against any
leave with pay ordinarily granted, where available, unless otherw se
provided for in a collective bargaining agreenent or existing enployee
handbook or policy, and any such absence that cannot be charged may be
treated as |l eave without pay. An enpl oyee who nust be absent from work
in accordance with subparagraph two of this paragraph shall be entitled
to the continuation of any health insurance coverage provided by the
enployer, to which the enployee is otherwise entitled during any such
absence._

(2) An enployer is required to provide a reasonable acconmmodation to
an _enployee who is a caregiver who nust be absent fromwork for a
reasonable tinme, in accordance with the provisions of subparagraph one
of this paragraph, in order to administer or supervise the diagnhosis,
care, or treatnment of a nental or physical illness, injury, or health
condition of the care recipient.

(3) An enployer is required to provide a reasonable accommpdation for

an _enpl oyee's absence in accordance with the provisions of subparagraphs
one and two of this paragraph unless the enployer can denonstrate that

the enpl oyee's absence would constitute an undue hardship to the enpl oy-
er. A deternination of whether such an absence will constitute an undue
hardship shall include consideration of factors such as:

(i) the overall size of the business, program or enterprise wth
respect to the nunber of enployees, nunber and type of facilities, and
size of budget; and

(ii) the type of operation in which the business, program or enter-
prise is engaged, including the conposition and structure of the work-
force.
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(4) An enpl oyee who nust be absent fromwork in accordance wth the
provisions of subparagraph one of this paragraph shall provide the
enployer with reasonable advance notice of the enployee's absence,
unl ess such advance notice is not feasible.

(5) An enployee who nust be absent fromwork in accordance with the
provi sions of subparagraph one of this paragraph and who cannot feasibly

give reasonabl e advance notice of the absence in accordance with subpar-

agraph four of this paragraph, nmay be required to provide docunentation
from a nedical prof essional or health care provider upon request from

the enployer within a reasonable tinme after such absence.
8 4. This act shall take effect on the ninetieth day after it shall
have becone a | aw.




