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STATE OF NEW YORK

4893--A
Cal. No. 372

2021- 2022 Regul ar Sessi ons

| N SENATE

February 18, 2021

Introduced by Sens. RIVERA, BIAGE, H NCHEY, KRUEGER, PARKER -- read
twice and ordered printed, and when printed to be conmtted to the
Committee on Health -- reported favorably fromsaid comittee and
committed to the Cormittee on Rules -- reported favorably from said
committee, ordered to a third reading, passed by Senate and delivered
to the Assenbly, recalled, vote reconsidered, restored to third read-
ing, anmended and ordered reprinted, retaining its place in the order
of third reading

AN ACT to anmend the public health law, in relation to requirements for
residential health care facilities and nursing hones

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 2801-a of the public health law is anended by
addi ng two new subdivisions 2-b and 3-b to read as foll ows:

2-b. (a) This subdivision applies with respect to an application under
this section relating to the incorporation or establishnent of any nurs-
ing hone, in addition to subdivision two of this section.

(b) The council shall provide notice of the application to the public
on the departnent's website within thirty days of receipt of it and
provide it to the state office of the |long-term care onbudsnman and the
regional office having geographical jurisdiction of the area where the
nursing hone is to be or is located. In the case of an application
relating to an existing nursing hone, the notice shall also be provided
in witing or electronically to residents of the nursing hone and their
representatives, and the staff of the nursing hone and their represen-
tatives.

(c) The council shall provide a nechanismfor submitting witten
comments electronically on the application to the council; and provide
at least ninety days for the coment period. The terns of the witten
comment process shall be included in the notice under paragraph (a) of
this subdivision

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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(d) The council shall forward a copy of the application, and acconpa-
nyi ng docunents, to the state office of the long-termcare onbudsman and
the regional office having geographical jurisdiction of the area where
the nursing hone is or is to be located within thirty days of receipt of
the application. The council shall not act upon such application until
after the state office of the long-termcare onbudsman, regional office
and the parties entitled to notice have had a reasonable tine, but not
less than ninety days., to submt their recomrendations. At the tine
nenbers of the council are notified that an application is schedul ed for
consideration, the applicant, and the parties entitled to the notice
under paragraph (a) of this subdivision shall be so notified in witing
or electronically. The council shall afford the applicant an opportunity
to present infornation in person concerning the application to a conmt-
tee designated by the council. The council shall not take any action
contrary to the advice of the state office of the long-termcare onbuds-
man or the regional office until it affords the state or regional office
an opportunity to request a public hearing and, if so requested, the
public hearing is held. If the council proposes to disapprove the appli-
cation it shall afford the applicant an opportunity to request and
testify at a public hearing. The council may hold a public hearing on
the application on its own notion or upon the witten request of any
person..

(e) Where this subdivision is inconsistent wth subdivision two of
this section, this subdivision shall prevail.

3-b. (a) This subdivision applies to an application under this section
relating to a nursing hone, and applies in addition to subdivision three
of this section.

(b) The application shall provide information as to the character,
conpetence and standing in the comunity of every present or proposed
controlling person. principal stockholder or principal nenber of the
applicant, the identity of every nursing hone in which each of those
individuals or entities is, or in the preceding five years has been, a
controlling person, principal stockholder or principal nenber; and the
nature of that interest. The council shall not approve the application
unless it finds that each of those individuals and entities, in relation
to each such nursing hone, for at |least the previous three years, denon-
strated satisfactory character, conpetence and standing in the community
and the nursing hone provided a consistently high level of care. The
council shall adopt rules and regulations, subject to the approval of
the conm ssioner, to establish the criteria to be used to determne
whether a consistently high level of care has or has not been rendered
by an applicant where one or nore controlling persons., principal stock-
holders or principal nmenbers of the applicant is a controlling person
princi pal stockholder or principal nenber of a nursing hone located in
the United States. The council shall not consider that a consistently
high level of care has been delivered at a facility in the United States
that has earned a two-star rating or less by the federal center for
Medi care and Medicaid Services' (CMS or a conparable rating under a
successor CMS rating system) or where there have been violations of the
state or federal nursing hone code, or other applicable rules and requ-
lations, that threatened to directly affect the health, safety or
welfare of any patient or resident, including but not linted to a find-
ing of immediate jeopardy. or actual harm and were recurrent or were
not pronptly corrected, including but not |linmted to repeat deficiencies
for the sane or simlar violations over a three year period or during
the entire duration of ownership if less than three years, or any facil-
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ity which has been in receivership; closed as a result of a settlenent
agreenent froma decertification action or |licensure revocation; or has
been involuntarily ternmnated fromthe Medicare or Medicaid programin
the prior five vyears, provided however, that where an applicant has
taken over a facility and pronptly corrected such deficiencies, the
council may consider the application.

(c) Were this subdivision is inconsistent with subdivision three of
this section, this subdivision shall prevail.

8§ 2. Section 2803-x of the public health | aw, as added by chapter 677
of the laws of 2019, is anended to read as foll ows:

§ 2803-x. Requirenments rel ated to [+esidential—health—ecarefacities]
nursing honmes and related assets and operations. 1. The operator of a
[ ~esi-dential—health—ecare—facitity] nursing hone shall notify the comm s-
sioner of any common or fanilial ownership of any corporation, other
entity or individual providing services to the operator or the facility.
Such infornmation shall also be included in the residency agreenent for
prospective residents and as addenduns for residents currently residing
in the residential health care facility nursing home. The operator shal
notify the departnment at |east ninety days prior to entering into any
new common or famlial ownership of any corporation., or other entity or
individual providing services to the operator of the facility. The oper-
ator shall also provide notification to all residents and their repre-
sentatives, staff and their representatives, and the state office of the
| ong-term care onmbudsnan

2. The operator of a [+esidential—health—-ocarefacitity¥] nursing hone
shall, on an annual basis, attest to the departnent, in a formdeter-
m ned by the departnment, to the accuracy of the information provided to
t he departnent under this section.

3. The operator of a [+esidential—health—ecare—facit+y] nursing hone
may not enter into any arrangenent to guarantee the debt or other obli-
gation of a party which has not received establishnment approval.

4. The operator of a [+esidential—health—ecarefacity¢] nursing hone
shall notify the department at |east ninety days prior to executing a
letter of intent or other contractual agreenent related to.

a. the sale, nortgagi ng, encunbrance, or other disposition of the rea
property of the facility; and

b. the managenent, operations, staffing agency or other entity to be
involved in the operations of the facility.

5. The departnent, shall, within ten days after receipt of a notifica-
tion required under subdivision four of this section, notify the state
office of the long-termcare onbudsnan of an operator of nursing hone's
intent to execute a binding letter of intent or other contractual agree-
nent related to:

a. the sale. nortgaging, encunbrance, or other disposition of the rea
property of the facility; and

b. the managenent. operations, staffing agency or other entity to be
involved in the operations of the facility.

6. The operator of a nursing hone shall notify all residents and their
representatives, staff and their representatives, and the state office
of the long-termcare onbudsnman within five days of executing a binding
letter of intent or other contractual agreenent as described in para-
graphs a and b of subdivision four of this section.

7. \Where the operator of a nursing hone provides or purports to
provide, by any contract. agreenent or arrangenent. for any party to
carry out or be delegated any activity or responsibility relating to the
nursing hone, that shall not dininish any responsibility or liability




OCOO~NOUIRWNPEF

S. 4893--A 4

that the operator would otherwi se have for any such activity or respon-
sibility or for the operation of the nursing hone.

8. Any new owner, operator or nmnagenent conpany of a nursing hone
shall retain all enployees of the nursing hone for at least a sixty-day
transition period, except for the nursing hone adnministrator and the
director of nursing. or any controlling person. principal stockholder or
princi pal nmenber, and shall not reduce the wages or benefits, or nodify
any other ternms and conditions of enploynent, econonic or otherw se
during the transition period, and except for cause.

9. In any instance where a [+esidential—health—-ecarefacit+ty] nursing
hone is sold or otherw se transferred and used for a purpose which is
not a health care purpose, the operator shall remt to the departnent an
anount equi valent to the undepreciated val ue of capital assets for which
the provider has been funded or reinbursed through Medicaid rate adjust-
ments or otherw se funded or reinbursed with resources provided by the
state for the purpose of inprovenent or transformtion.

8 3. This act shall take effect inmediately.




