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STATE OF NEW YORK

4107--B

2021- 2022 Regul ar Sessi ons

| N SENATE

February 2, 2021

Introduced by Sens. BRESLIN, KENNEDY -- read tw ce and ordered printed,
and when printed to be conmitted to the Committee on Budget and Reven-

ue -- recommtted to the Committee on Budget and Revenue in accordance
with Senate Rule 6, sec. 8 -- comittee discharged, bill anended,
ordered reprinted as anended and reconmitted to said committee --
comm ttee discharged, bill anmended, ordered reprinted as anmended and

recommtted to said conmittee

AN ACT to anend the tax law and the econoni c devel opnent law, in
relation to the creation of the enpire state digital gamng nedia
production credit; to amend the state finance law, in relation to
creating the enpire state digital gam ng diversity job training devel -
opnent fund; and providing for the repeal of certain provisions upon
expi ration thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The tax law is anended by adding a new section 45 to read
as foll ows:

8 45. Enpire state digital gam ng nedia production credit. (a) Allow
ance of credit. (1) A taxpayer which is a digital gamng nedia
production entity engaged in gqualified digital gam ng nedia production,
or who is a sole proprietor of or a nenber of a partnership, whichis a
digital ganing nedia production entity engaged in qualified digital
gam ng nedia production, and is subject to tax under article nine-A or
twenty-two of this chapter, shall be allowed a credit against such tax
to be conputed as provided herein.

(2) The anmount of the credit shall be the product (or pro rata share
of the product, in the case of a nenber of a partnership or limted
liability conpany) of twenty-five percent and the eligible production
costs of one or nore qualified digital gam ng nedia productions.

(3) Eligible digital ganmng nedia production costs for a qualified
digital gaming nedia production incurred and paid in this state but

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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outside such netropolitan conmuter transportation district shall be
eligible for a credit of ten percent of such eligible production costs

in addition to the credit specified in paragraph two of this subdivi-
si on.

(4) Eligible production costs shall not include those costs used by
the taxpayer or another taxpayer as the basis calculation of any other
tax credit allowed under this chapter or allowed in any other state.

(b) Allocation of credit. The aggregate anpbunt of tax credits all owed
under this section, subdivision fifty-five of section two hundred ten-B
and subsection (nnn) of section six hundred six of this chapter in any
taxabl e year shall be fifty mllion dollars. The aggregate anpunt of
credits for any taxable vear nmust be distributed on a regional basis as
follows: twenty-five percent of the aggregate anount of credits shall be
available for qualified digital gam ng nedia productions that incur at
| east sixty percent of eligible production costs for a qualified digital
gamng nedia production in region one; ten percent of the aggregate
anount of credits shall be available for qualified digital gami ng nedia
productions that incur at least sixty percent of eligible production
costs for a qualified digital gam ng nedia production in region two; and
sixty-five percent of the aggregate ampbunt of credits shall be available
for qualified digital gami ng nedia productions that incur at |east sixty
percent of eligible production costs for a qualified digital gamng
nedia production in region three. |f such regional distribution is not
fully allocated in any taxable year, the renmainder of such credits shal
be available for allocation to any region in the subsequent tax year
For the purposes of this section region one shall contain the city of
New York; region two shall contain the counties of Wstchester, Rock-
land, Nassau and Suffolk; and region three shall contain any county not
contained in regions one and two. Such credit shall be allocated by the
enpire state devel opnent corporation anpng taxpayers in order of priori-
ty based upon the date of filing an application for allocation of
digital gamng nedia production credit with such office. If the tota
anount of allocated credits applied for in any particular year exceeds
the aggregate anpbunt of tax credits allowed for such year under this
section, such excess shall be treated as having been applied for on the
first day of the subsequent taxable vyear

(c) Definitions. As used in this section:

(1) "cualified digital ganing nedia production" neans: (i) a website,
the digital nmedia production costs of which are paid or incurred predo-
mnately in connection wth (A video simulation, animation, text,
audi o, graphics or sinmilar ganming related property enbodied in digital
format, and (B) interactive features of digital gamng (e.qg., |inks,
nessage boards, communities or content nmmnipulation); (ii) video or
interactive ganmes produced primarily for distribution over the internet,
wireless network or successors thereto; (iii) animation, sinulation or
enbedded graphics digital ganmng related software intended for comer-
cial distribution regardless of nedium and (iv) a digital gam ng nedia
production in which qualified digital gamng nedia production costs
equal to or are in excess of seven thousand five hundred dollars if
incurred and paid in this state in twelve nonths preceding the date on
which the credit is clained. Provided, however, if such production costs
are incurred and paid outside the netropolitan commuter transportation
district inthis state, such production costs shall be equal to or in
excess of three thousand seven hundred fifty dollars to be a qualified
digital gam ng nedia production for purposes of this paragraph. A quali -

fied digital gam ng nedia production does not include a website, video,
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interactive gane or software that is used predomnately for: electronic
commerce (retail or whol esale purposes other than the sale of video or

interactive ganes), ganbling (including activities regulated by a New
York gam ng agency)., exclusive local consunption for entities not acces-
sible by the general public including industrial or other private
pur poses, and political advocacy purposes.

(2) "Digital gam ng nedia production costs" neans any costs for prop-
erty used and wages or salaries paid to individuals directly enpl oyed
for services perforned by those individuals directly and predoninantly
in the creation of a digital gam ng nedia production or productions.
Digital ganing nedia production costs include but shall not be linmted
to paynents for property used and services perforned directly and
predominantly in the devel opnent (including concept creation). design
production (including concept creation). design., production (including
testing), editing (including encoding) and conpositing (including the
integration of digital files for interaction by end users) of digital
ganming nedia. Digital ganm ng nedia production costs shall not include
expenses incurred for the distribution, marketing, pronotion, or adver-
tising content generated by end-users or other costs not directly and
predominantly related to the creation, production or nodification of
digital gamng nedia. In addition, salaries or other incone distribution
related to the creation of digital gamng nedia for any person who
serves in the role of chief executive officer, chief financial officer,
president, treasurer or simlar position shall not be included as
digital gam ng nedia production costs. Furthernore, any incone or other
distribution to any individual who holds an ownership interest in a
digital gaming nedia production entity shall not be included as digital
gani ng nedia production costs.

(3) "Qualified digital ganing nedia production costs" neans digital
ganing nedia production costs only to the extent such costs are attrib-
utable to the use of property or the perfornmance of services by any
persons wthin the state directly and predomnantly in the creation
production or nodification of digital gamng related nedia. Such total
production costs incurred and paid in this state shall be equal to or
exceed seventy-five percent of total cost of an eligible production
incurred and paid within and without this state.

(d) Cross-references. For application of the credit provided for in
this section, see the followi ng provisions of this chapter:

(1) Article nine-A section tw hundred ten-B, subdivision fifty-five.

(2) Article twenty-two: section six hundred six, subsection (i), para-

raph one, subparagraph (B clause (xlvi).

(3) Article twenty-two: section six hundred six, subsection (nnn).

8§ 2. Section 210-B of the tax law is anended by adding a new subdivi-
sion 55 to read as foll ows:

55. Enpire state digital gamng nedia production credit. (a) Allowance
of credit. A taxpayer who is eligible pursuant to section forty-five of
this chapter shall be allowed a credit to be conputed as provided in
such section forty-five against the tax inposed by this article.

(b) Application of credit. The credit allowed under this subdivision
for any taxable year shall not reduce the tax due for such year to less
than the ampunt prescribed in paragraph (d) of subdivision one of
section two hundred ten of this article. Provided., however, that if the
anpunt  of the credit allowable under this subdivision for any taxable
year reduces the tax to such anpunt, the excess shall be treated as an
overpaynment of tax to be credited or refunded in accordance with the
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provi sions of section one thousand eighty-six of this chapter, provided,
however, no interest shall be paid thereon.

8 3. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax law is anmended by adding a new clause (xlvi) to read as
fol | ows:

(xlvi) Enpire state digital Anmpbunt of credit
gani ng nedia production under subdi vi Si on
credit under subsection (nnn) fifty-five of section

two hundred ten-B

8 4. Section 606 of the tax |law is anended by addi ng a new subsection
(nnn) to read as foll ows:

(nnn) Enpire state digital gam ng nedia production credit. (1) Allow
ance of credit. A taxpayer who is eligible pursuant to section forty-
five of this chapter shall be allowed a credit to be conputed as
provided in such section forty-five against the tax inposed by this
article.

(2) Application of credit. If the anount of the credit all owable under
this subsection for any taxable year exceeds the taxpayer's tax for such
year, the excess shall be treated as an overpaynent of tax to be credit-
ed or refunded as provided in section six hundred eighty-six of this
article, provided, however, that no interest shall be paid thereon.

(3) Wth regard to certificates of tax credit issued, the conmi ssioner
of economic developnent shall reduce by one-half of one percent the
anount of credit allowed to a taxpayer and this reduced anmpbunt shall be
reported on a certificate of tax credit issued pursuant to this section
and the requlations pronulgated by the conmmi ssioner of econom c devel op-
nent to inplenent this credit program

(4) By January thirty-first of each year, the conm ssioner of econonic
devel opnent shall report to the conptroller the total anmount of such
reductions of tax credit during the immediately preceding cal endar year.
On_or before WMarch thirty-first of each year, the conptroller shal
transfer without appropriations fromthe general fund to the enpire
state digital gaming diversity job training devel opnent fund established
under section ninety-seven-bbbbb of the state finance |aw an anount
equal to the total anmpunt of such reductions reported by the comm ssion-
er of econonmic devel opnent for the inmediately preceding cal endar year.

8 5. The state conm ssioner of econom c devel opnent, after consulting
with the state commissioner of taxation and finance, shall pronul gate
regul ati ons by Decenber 31, 2022 to establish procedures for the allo-
cation of tax credits as required by subdivision (a) of section 45 of
the tax law. Such rules and regulations shall include provisions
describing the application process, the due dates for such applications,
the standards which shall be used to evaluate the applications, the
docunentation that will be provided to taxpayers substantiate to the New
York state departnent of taxation and finance the ambunt of tax «credits
allocated to such taxpayers, under what conditions all or a portion of
this tax credit may be revoked, and such other provisions as deened
necessary and appropriate. Notw thstandi ng any other provisions to the
contrary in the state adm nistrative procedure act, such rules and regu-
| ati ons may be adopted on an energency basis if necessary to neet such
Decenber 31, 2022 deadli ne.

8 6. The econonic devel opment |law is anmended by addi ng a new section
242 to read as foll ows:

8§ 242. Reports on the digital gamng industries in New York. 1. The
enpire state devel opnent corporation shall file a report on a biannua
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basis with the director of the division of the budget and the chair-
persons of the assenbly ways and neans comrittee and senate finance
conmttee. The report shall be filed no later than thirty days before
the nmid-point and the end of the state fiscal year. The first report
shall cover the calendar half year that begins on January first, two
thousand twenty-four. Each report nmust contain the follow ng inforna-
tion for the covered calendar half year:

(a) the total dollar anmpbunt of credits allocated pursuant to section
forty-five of the tax law during the half year, broken down by nonth;

(b) the nunber of digital gam ng projects, which have been allocated
tax credits of less than one nmllion dollars per project, and the total
dollar anpunt of credits allocated to those projects distributed by
region pursuant to subdivision (b) of section forty-five of the tax | aw

(c) the nunber of digital ganming projects, which have been allocated
tax credits of nore than one mllion dollars, and the total dollar
ampunt of credits allocated to those projects distributed by region
pursuant to subdivision (b) of section forty-five of the tax |aw

(d) a list of each eligible digital gam ng project, which has been
allocated a tax credit enunerated by region pursuant to subdivision (b)
of section forty-five of the tax law, and for each of those projects,
(i) the estimated nunber of enployees associated with the project, (ii)
the estimated qualifying costs for the projects, (iii) the estimted
total costs of the project, (iv) the credit eligible enployee hours for
each project, and (v) total wages for such credit eligible enployee
hours for each project; and

(e) (i) the nane of each taxpayer allocated a tax credit for each
project and the county of residence or incorporation of such taxpayer
or, if the taxpayer does not reside or is not incorporated in New York
the state of residence or incorporation; however, if the taxpayer clains
a tax credit because the taxpayer is a nenber of alimted liability
conpany, a partner in a partnership or a shareholder in a subchapter S
corporation, the nane of each limted liability conpany. partnership or
subchapter S corporation earning any of those tax credits nust be
included in the report instead of information about the taxpayer claim
ing the tax credit, (ii) the anmpunt of tax credit allocated to each
taxpayer:; provided however, if the taxpayer clains a tax credit because
the taxpayer is a nmenber of a linmted liability conpany, a partner in a
partnership or a shareholder in a subchapter S corporation, the anpunt
of tax credit earned by each entity nust be included in the report
instead of information about the taxpayer clainmng the tax credit, and
(iii) information identifying the project associated with each taxpayer
for which a tax credit was clained under section forty-five of the tax
| aw.

2. The enpire state devel opnent corporation shall file a report on a
triennial basis with the director of the division of the budget and the
chai rpersons of the assenbly ways and neans conm ttee and senate finance
conmttee. The first report shall be filed no later than March first,
two thousand twenty-five. The report nust be prepared by an independent
third party auditor and include: (a) information regarding the enpire
state digital gam ng production credit programincluding the efficiency
of operations, reliability of financial reporting, conpliance with |aws
and reqgulations and distribution of assets and funds; (b) an econonic
i npact study prepared by an independent third party of the program with
special enphasis on the regional inpact by region and the total dollar
ampbunt of credits allocated to those projects distributed by region
pursuant to subdivision (b) of section forty-five of the tax |law, and
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(c) any other information or statistical information that the conm s-
sioner of economc developnent deens to be useful in analyzing the
effects of the prograns.

8§ 7. The state finance law is anmended by adding a new section 97-bbbbb
to read as foll ows:

8§ 97-bbbbb. Enpire state digital gaming diversity job training devel-
opnent fund. 1. There is hereby established in the joint custody of the
conmmi ssioner of taxation and finance and the conptroller, a special fund
to be known as the enpire state digital gam ng diversity job training
devel opnent fund.

2. Such fund shall consist of the funds transferred by the conptroller
to the fund fromthe general fund wi thout appropriation, as determ ned
under subsection (nnn) of section six hundred six of the tax |aw. Noth-
ing contained herein shall prevent the state from receiving grants,
gifts, or bequests for the fund and depositing theminto the fund
according to | aw

3. Monies in the fund shall be expended only for job creation and
training prograns approved by the comni ssioner of economic devel opnent
that support efforts to recruit, hire, pronbte, retain, develop and
train a diverse and inclusive wirkforce as production conpany enpl oyees
in the digital ganmng industry within the state of New York including

but not limted to, those prograns that pronote devel opnent in econom
ically distressed areas of the state. The commissioner of econonic
devel opnent shall promulgate regulations that set forth rel evant defi -

nitions, mninmumstandards, and criteria for such fund and eligible
training prograns.

4. Mnies shall be payable fromthe fund on the audit and warrant of
the conptroller on vouchers approved and certified by the com ssioner
of econoni ¢ devel opnent.

§ 8. This act shall take effect imediately and shall apply to taxable
years beginning on January 1, 2022 and before January 1, 2027; provided
that sections one through four of this act shall expire and be deened
repeal ed Decenber 31, 2026




