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STATE OF NEW YORK
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2021- 2022 Regul ar Sessi ons

| N SENATE

February 1, 2021

Introduced by Sen. KENNEDY -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Consuner Protection

AN ACT to anend the general business law, in relation to honme inprove-
ment contracts

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Subdivision 7 of section 770 of the general business |aw,
as added by chapter 32 of the laws of 1989, is anended to read as
fol | ows:

7. "Custom honme" means a new single famly residence or a residence
designed solely for occupancy of not nore than two famlies living sepa-
rately, to be constructed on prem ses owned of record by the purchaser
at the time of contract[+]. provided that such residence is intended for
resi dential occupancy by such purchaser [ard—the—coni+ract—of—sale—is

8§ 2. Subdivision 1 of section 772 of the general business l|aw, as
added by chapter 421 of the laws of 1987, is amended to read as foll ows:

1. Any owner who is induced to contract for a home inprovenent, in
reliance on false or fraudulent witten representations or false witten
statenments, may sue and recover from such contractor a penalty of [Hve
hundred] wup to two thousand dollars plus reasonable attorney's fees, in
addition to any damages sustained by the owner by reason of such state-
ments or representations. Any owner who is aggrieved by a substanti al
violation, as defined in section seven hundred seventy-three of this
article, my sue and recover fromsuch contractor a penalty of up to
five thousand dollars plus reasonable attorney's fees, in addition to
any damages sustained by the owner by reason of such substantia
violation. In addition, if the court finds that the suit by the owner
was W thout arguable legal nerit, it may award reasonable attorney's
fees to the contractor.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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8§ 3. Section 773 of the general business |law, as anended by chapter
587 of the laws of 1990, is anended to read as foll ows:

8§ 773. Violations. 1. (a) Technical violations. Every hone inprovenent
contractor who violates any of the provisions of this article shall be
subject to a civil penalty not to exceed one hundred dollars in the case
of a first violation.

(b) For a second violation within a period of three years, a hone
inprovenent contractor shall be guilty of a violation and shall be fined
two hundred fifty dollars.

(c) For a third or subsequent violation within a period of three
vears, a home inprovenent contractor shall be guilty of a class B nisde-
nmeanor and shall be sentenced to a mandatory, definite termof inprison-
nent of three nmonths and may also be fined as provided in the penal |aw

2. Substantial violations. (a) Every hone inprovenent contractor who
fails to deposit funds in an escrow account or provide a bond or
contract of indemity or irrevocable letter of credit in conpliance with
the requirenents of section seventy-one-a of the lien law, [e+] who
fails to provide a witten contract substantially in conpliance with the
requirements of this article, or who violates the provisions of sectiaon
seven hundred seventy-one-a of this article shall, in the case of a
first violation, be subject to a civil penalty not to exceed the greater
of two hundred fifty dollars [fer—each—Holatien] or five percent of the
aggregate contract price specified in the honme inprovenent contract[s+

].

(b) For a second violation within a perio of three vyears, a hone
inprovenent contractor shall be quilty of a class A nisdeneanor and
shall be sentenced to a mandatory, definite termof inprisonment of six
nont hs and may al so be fined as provided in the penal |aw

(c) For a third or subsequent violation within a period of three
years, a honme inprovenent contractor shall be guilty of a class E fel ony
and shall be sentenced to a nmandatory, definite termof inprisonnent of
one year and may also be fined as provided in the penal |aw

3. Mtigating factors; defenses. In an instance where the contractor
has been shown to have conmitted [sHitiple—iolations] a first violation
of this article or the provisions of section seventy-one-a of the lien
law, the court shall consider the following factors in assessing a civil
penal ty pursuant to paragraph (a) of subdivision one or paragraph (a) of
subdivision two of this section: the volunme of business which the hone
i nprovenent contractor performs on an annual basis, [the—nrurber—of
cont+acts—h—welation-] the actual financial |oss or exposure to finan-
cial loss suffered by [anry] the owner as a result of the [welations]
viol ation, and whether the home inprovenent contractor acted in good
faith or willfully with respect to such violations. No home inprovenent
contractor shall be subject to the increased penalties provided by para-
graph (a) of subdivision two of this section if such contractor shows by
a preponderance of the evidence that the violation was not intentiona
and resulted froma bona fide error nade notw t hstandi ng the mai nt enance
of procedures reasonably adopted to avoid such a violation.

8 4. Subdivision 2 of section 774 of the general business |aw, as
added by chapter 421 of the laws of 1987, is anended and a new subdivi-
sion 3 is added to read as foll ows:

2. The civil provisions of this article may be enforced concurrently
by the director of a municipal consunmer affairs office, or by the town
attorney, «city corporation counsel, or other |awful designee of a nuni-
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cipality or local governnent, and all noneys collected thereunder shall
be retai ned by such nunicipality or |ocal governnent.

3. The attorney general is hereby authorized to prosecute any crinme
defined in section seven hundred seventy-three of this article.

8 5. This act shall take effect on the first of Novenmber next succeed-
ing the date on which it shall have becone a | aw.




