O~NOOIT A WN P

STATE OF NEW YORK

3393

2021- 2022 Regul ar Sessi ons

| N SENATE

January 29, 2021

Introduced by Sen. BAILEY -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Internet and Technol ogy

AN ACT to anmend the executive law, in relation to establishing the mni-
mum period of tine that forensic sanples should be retained by inves-
tigating authorities; in relation to appointnments to the conm ssion on
forensic science; to amend the judiciary law, in relation to creating
the state commi ssion for the integrity of the crimnal justice system
as an i ndependent agency, and providing for such commission's powers
and duties; to anmend the crimnal procedure law, in relation to
special fictitious nanme indictnments; to amend the executive law, in
relation to requests for certain DNA test conparisons; to anmend the
crimnal procedure law, in relation to forensic DNA testing; to anend
the court of clainms act, in relation to clains for unjust conviction
and inprisonnment; to anend the executive |aw and the crimnal proce-
dure law, in relation to DNA testing, confidentiality, data collection
and record Kkeeping; to amend the state finance law, in relation to
establ i shing the DNA evidence fund; in relation to establishing the
i nnocence research project program to amend the crimnal procedure
law, in relation to electronic recordings of interrogations; and to
amend the executive law, in relation to defining a designated offender

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subparagraph (ix) of paragraph (b) of subdivision 9 of
section 995-b of the executive |law, as added by chapter 737 of the | aws
of 1994, is anended and a new paragraph (c) is added to read as foll ows:

(i x) such policy shall provide for the nutual exchange, use and stor-
age of DNA records with the systemof DNA identification utilized by the
federal bureau of investigation provided that the comr ssion determ nes
that such exchange, use and storage are consistent with the provisions
of this article and applicable provisions of law -]; and

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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(c) within one vyear of the effective date of this paragraph, deter-
mne, consistent with this article, the appropriate mininmm period of
tine that forensic sanples of blood, tissue and other biological materi-
al, obtained in connection with the forensic exanmnation of crine
scenes, should be retained by investigating authorities and the tinme or
specified event or events, if any, after which, consistent wth the
interest of all persons and law enforcenent, such sanples may be
destroyed, and determ ne standards for the cataloging and nmmaintaining
records of such sanples. Pending the pronulgation of a policy address-
ing the issues set forth in this paragraph, the conmmi ssion may adopt an
interim policy nmandating the preservation by investigating authorities
of forensic sanples of blood, tissue and other biological materia
obtained in connection with the forensic exam nation of crine scenes.

§ 2. Subdivision 1 of section 995-a of the executive |law, as added by
chapter 737 of the laws of 1994, is amended to read as foll ows:

1. There is hereby created in the executive departnent, the comm ssion
on forensic science, which shall consist of the follow ng [#feuteen]
sixteen nmenbers: (a) the comm ssioner of the division of crimnal
justice services who shall be chair of the comrission and the conms-
sioner of the departnment of health or his or her designee, who shal
serve as an ex-officio nenber of the comm ssion;

(b) [+welwe] fourteen menmbers appoi nted by the governor.

§ 3. Paragraph (i) of subdivision 2 of section 995-a of the executive
|l aw, as added by chapter 737 of the laws of 1994, is anended, paragraph
(j) is relettered paragraph (k) and a new paragraph (j) is added to read
as foll ows:

(i) two nmenbers shall be nenbers-at-large, one of whom shall be
appoi nted wupon the recomendation of the tenporary president of the
senate, and one of whom shall be appointed upon the recomendation of
the speaker of the assenbly; [and]

(j) two nenbers shall be jointly appointed by the tenporary president
of the senate and the speaker of the assenbly: one such person shall be
a crine victinse advocate, and one such person shall be an expert in
bi onedi cal ethics; and

8 4. Article 23 and sections 860 and 861 of the judiciary law, as
renunbered by chapter 840 of the |laws of 1983, are renunbered article 24
and sections 1000 and 1001 and a new article 23 is added to read as
fol | ows:

ARTICLE 23
STATE COVMM SSION FOR THE | NTEGRITY
OF THE CRIM NAL JUSTI CE SYSTEM
Section 900. Definition.
901. State commission for the integrity of the criminal justice
system

902. Purpose and conduct of the commi ssion.
903. Powers and duti es.
904. Use of reports.

8 900. Definition. As used in this article, "comm ssion” shall nean
the state commission for the integrity of the crinmnal justice system
established pursuant to section nine hundred one of this article.

8 901. State conmission for the integrity of the crimnal justice
system 1. The state conmmission for the integrity of the crimnal
justice system is hereby established as an independent agency of the
state. The commi ssion shall consist of ten nenbers as foll ows:

(a) the conmmi ssioner of crimnal justice services;

(b) four nenbers appointed by the governor, of whom
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(i) one shall be a representative of a | aw enforcenent agency,

(ii) one shall be a representative of the public crimnal defense bar
or private crimnal defense bar who shall be appointed upon the recom
nendation of an organization wth nore than seven hundred fifty dues
payi ng nenbers representing such public or private defense services,

(iii) one shall be a representative of victins rights advocacy or
services organi zations, and

(iv) one shall be a representative of the forensic science field;

(c) a nmenber appointed by the attorney general who shall be a repre-
sentative of prosecution services;

(d) two nmenbers appointed by the chief judge of the court of appeals,
of whom

(i) one shall be a retired judge or justice of a New York state court
of record, and

(ii) one shall be a professor of lawor a retired full tine professor
of law who has taught law school courses in crimnal law, crimnal
procedure, constitutional law, or evidence at an accredited post-qgradu-
ate college in New York state;

(e) one nmenber appointed by the tenporary president of the senate, who
shall be a nenber of the public-at-large; and

(f) one nenber appointed by the speaker of the assenbly, who shall be
a nmenber of the public-at-Ilarge.

2. The comm ssioner of crimnal justice services shall serve an indef-
inite term The nmenbers appointed by the governor shall serve a term of
four vyears. The retired judge or justice appointed by the chief judge
shall serve a termof three years. The professor of law or retired
prof essor of [ aw appointed by the chief judge shall serve a termof two
yvears. The nenbers appointed by the attorney general, the tenporary
president of the senate and the speaker of the assenbly shall each serve
a termof two yvears. FEach of the nenbers of the conmi ssion, except the
conmm ssioner of crimnal justice services, appointed thereafter shal
serve a termof five years. Every vacancy occurring prior to the expi-
ration of a nenber's termshall be filled for the remai nder of such term
in the manner provided for the original appointnent to such term Upon
the expiration of the termof a nenber of the comm ssion. such nenber
shall continue to serve until his or her successor is appointed.

3. The commission shall elect a chair fromanongst its nenbers by a
nmajority vote of the nenbers thereof.

4. No nenber of the conm ssion shall be disqualified fromholding any
public office or enploynent, nor shall he or she forfeit any such office
or enploynent, by reason of his or her appointnment pursuant to this
section, and the nmenbers of the comni ssion shall be required to take and
file oaths of office before serving on the comni ssion

5. The commission shall neet at least four tinmes each year at prede-
termned tinmes and | ocations announced in advance, and at such other
times as the chair of the conmission or four or nore nenbers shal
determ ne to be necessary.

6. For any action authorized by this article, five nenbers of the
conm ssion shall constitute a guorum and, except as otherw se provided
in subdivisions three and five of this section, the concurrence of six
nenbers of the conmmi ssion shall be necessary.

7. The nenbers of the commi ssion shall serve without salary or other
conpensation., but shall be entitled to receive actual and necessary
expenses incurred in the discharge of their duties pursuant to this
article.
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8 902. Purpose and conduct of the comm ssion. The comm ssion shal
review any crimnal or juvenile case involving a wongful conviction and
recommend reforns to lessen the likelihood of a simlar wongful

conviction occurring in the future.

Whenever a person who has been convicted of a crine or adjudicated a
yout hful offender or juvenile delinquent is subsequently determned to
be innocent of such crine or offense and exonerated, the conmi Ssion
shall conduct an investigation, hold hearings on and make findings of
fact regarding the wongful conviction in order to determ ne the cause
or causes of the wongful conviction.

Upon the conpletion of such process, the comrission, wthin sixty

days., shall issue a prelimnary witten report of its findings of fact
and concl usions, and any recommendations to prevent wongful convictions
fromoccurring under simlar circunstances in the future. Wthin one

hundred twenty days after issuing such prelimnary report, the conm s-
sion shall issue its report and reconmendati ons concerning the natter.
Such report and recommendations shall be nmade available to the public,
and shall be delivered to the governor, attorney general. chief judge of
the court of appeals, tenporary president of the senate, speaker of the
assenbly, and to any governnental unit or agency that the conmi ssion
finds may have been involved in the investigation or adjudication of the
wrongful conviction. The conm ssion shall also neke available an annua
report detailing, at a mninum the nunber of cases accepted for formal
and informal investigation, the nunmber of conpleted investigations and
the status of on-going or pending investigations.

8 903. Powers and duties. The commi ssion shall have the powers and
duties to:

1. establish its own reasonable rules and procedures concerning the
conduct of its neetings and other affairs related to inplenenting the
provisions of this article;

2. enploy and renove such officers, investigators and enployees as it
may deem necessary for the performance of its powers and duties pursuant
to this article, and fix their conpensation within the anbunts nade
avai l able therefor;

3. conduct investigations and hearings, adninister oaths or affirm-
tions, subpoena witnesses, conpel their attendance, exani ne them under
oath or affirmation, require production of any books. records. docunents
or other evidence that it may deemrelevant or material to an investi-
gation, and may designate any of its nenbers, officers or investigators
to exercise any such powers:; provided, however, nothing in this subdivi-
sion shall authorize the issuance of a subpoena or conpelled questioning
of the trial court judge or any appellate court judge concerning the
judge's nental processes in arriving at any decision in a case;

4. request and receive fromany court, departnment., division, board,.
bureau, conmmi ssion or other agency of the state or a political subdivi-
sion thereof or any public authority such assistance. infornation,
records and data as will enable it to properly carry out its powers and
duties;

5. issue prelimnary reports on any investigation conducted pursuant
to this article, which prelimnary reports shall include findings of
fact and recommendations, and invite any party directly involved in the
wrongful conviction, which is the subject of the report., to subnit a
reply within sixty days to the conmi ssion concerning the findings of
fact and recommendations in the report. Any such reply shall be nmde
available by the conmission., together with any response by the comm s-
sion thereto, to the parties listed in section nine hundred two of this
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article as part of the conm ssion's report and reconmendati ons concern-
ing the matter; and

6. do all other things necessary and convenient to carry out the
provisions of this article.

8 904. Use of reports. No prelininary report, report or portion there-
of issued pursuant to this article shall be adnmitted into evidence or
used in any civil or crimnal cause of action relating to a matter which
is the subject of such report.

8§ 5. Section 1.20 of the crimnal procedure |law is anended by adding a
new subdi vision 46 to read as foll ows:

46. "Special fictitious nane indictnent” neans an indictnment of a
person whose nane is unknown but whose identity is established to the
satisfaction of a grand jury pursuant to subdivision one of section
190.65 of this chapter by neans of forensic deoxyribonucleic acid (DNA)
testing of evidence. The caption of a special fictitious nane indictnment
shall include a fictitious nane, such as "John Doe" or "Jane Doe", in
place of the nane of the defendant whose true nane i s unknown.

8 6. Subdivision 3 of section 190.65 of the crimnal procedure law is
anended to read as foll ows:

3. Upon wvoting to indict a person, a grand jury nust, through its
foreman or acting foreman, file an indictnent with the court by which it
was i npanel ed. When the nane of the indicted person is unknown but his
or her identity is established to the satisfaction of the grand jury
pursuant to subdivision one of this section by nmeans of forensic deoxy-
ribonucleic acid (DNA) testing of evidence, then such indictnent shal
be filed by the grand jury with such court as a special fictitious nanme
indictment. The authority to file a special fictitious nane indictnent
pursuant to this subdivision shall be in addition to any other authority
in law for the filing of an indictnent when the name of an indicted
person i s unknown.

8§ 7. Section 995-c of the executive law is anended by adding a new
subdi vision 10 to read as foll ows:

10. A superior court, in response to a notion for such conparison by a
def endant, may order that DNA information froma crine scene sanple or
sanples and/or fingerprints or DNA information obtained in the course of
the investigation of an alleged crine be checked against the DNA records
maintained by or available through the state DNA identification index
established pursuant to this section and the national DNA index system
and against the fingerprint records maintained by or avail able through
the state fingerprint record database established pursuant to subdivi-
sion seven of section eight hundred thirty-seven of this chapter and the
national fingerprint identification system and that the results of such
check or checks be disclosed to such defendant and to the prosecutor
whose jurisdiction includes the |ocation of the alleged conm ssion of
such crine, upon a show ng by the defendant that such an analysis nay be
material to his or her defense and that the request is reasonable.

8§ 8. Subparagraph 1 of paragraph (a) of subdivision 1-a of section
440. 30 of the crimnal procedure |law, as anmended by chapter 19 of the
|l aws of 2012, is anended to read as foll ows:

(1) Were the defendant's notion requests the perfornmance of a foren-
sic DNA test on specified evidence, and upon the <court's determ nation
that any evidence containing deoxyribonucleic acid ("DNA") was secured
in connection with the investigation or trial resulting in the judgment,
the court shall grant the application for forensic DNA testing of such
evidence upon its determ nation that if a DNA test had been conducted on
such evidence, and if the results had been available to the defendant,
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or the results had been admitted in the trial resulting in the judgnent,
there exists a reasonable probability that the disposition or verdict
woul d have been nore favorable to the defendant.

8 9. Subdivisions 3 and 5 of section 8-b of the court of clains act,
as added by chapter 1009 of the laws of 1984, are anended to read as
fol | ows:

3. In order to present the claimfor unjust conviction and inprison-
ment, claimant nust establish by docunentary evi dence that:

(a) he has been convicted of one or nore felonies or nisdenmeanors
against the state and subsequently sentenced to a term of inprisonnent,
and has served all or any part of the sentence; and

(b) (i) he has been pardoned upon the ground of innocence of the crine
or crines for which he was sentenced and which are the grounds for the
complaint; or (ii) his judgnent of conviction was reversed or vacated,
and the accusatory instrunent dismssed or, if a newtrial was ordered,
either he was found not guilty at the new trial or he was not retried
and the accusatory instrument dism ssed; provided that the [iudgenent]
judgnent of conviction was reversed or vacated] —andthe—accusatory
Fastrurept—was—di-si-ssed—-] on any of the following grounds: (A para-
graph (a), (b), (c), (e)._(f) or (g) of subdivision one of section
440.10 of the crinminal procedure law;, or (B) subdivision one (where
based upon grounds set forth in item (A) [hereef] of this subparagraph),
two, three (where the count dismni ssed was the sole basis for the inpri-
sonnment conpl ained of) or five of section 470.20 of the crimnal proce-
dure law, or (C) conparable provisions of the forner code of crim nal
procedure or subsequent law, or (D) the statute, or application thereof,
on which the accusatory instrument was based violated the constitution
of the United States or the state of New York; or (E) the claimant's
convi ction was vacated under another section of law not enunerated in
items (A, (B)., (€ and (D) of this subparagraph, but whose application
to claimant's conviction involved facts and circunstances that directly
support claimant's assertion of innocence; and provided that, in cases
where the conviction may have been vacated on nore than one ground,
including one of the grounds enunerated in items (A), (B), (C and (D)
of this subparagraph, the court of clains shall not be bound by a deci-
sion of the crimnal court vacating the conviction based only on a
ground not enunerated in itens (A, (B), (C and (D) of this subpara-
graph; and

(c) his claim is not tine-barred by the provisions of subdivision
seven of this section.

5. In order to obtain a judgnment in his favor, claimant nmust prove by
cl ear and convinci ng evi dence that:

(a) he has been convicted of one or nore felonies or nisdenmeanors
agai nst the state and subsequently sentenced to a termof inprisonnent,
and has served all or any part of the sentence; and

(b) (i) he has been pardoned upon the ground of innocence of the crine
or crinmes for which he was sentenced and which are the grounds for the
conplaint; or (ii) his judgnment of conviction was reversed or vacated,
and the accusatory instrunment dismissed or, if a newtrial was ordered,
either he was found not guilty at the newtrial or he was not retried
and the accusatory instrunent dism ssed; provided that the [judgenrent]
judgnent of conviction was reversed or vacated];
Fastuepat—was—di-sm-ssed—] on any of the follow ng grounds: (A) para-
graph (a), (b), (c), (e). (f) or (g) of subdivision one of section
440.10 of the crimnal procedure Ilaw, or (B) subdivision one (where
based upon grounds set forth in item (A) [hereof] of this subparagraph),
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two, three (where the count disnm ssed was the sole basis for the inpri-
sonment conpl ained of) or five of section 470.20 of the crimnal proce-
dure law, or (C) conparable provisions of the former code of crimnal
procedure or subsequent law, or (D) the statute, or application thereof,
on which the accusatory instrunment was based violated the constitution
of the United States or the state of New York; or (E) the claimant's
conviction was vacated under another section of |aw not enunerated in
itens (A), (B), (C and (D) of this subparagraph, but whose application
to claimant's conviction involved facts and circunstances that directly
support clainant's assertion of innocence; and provided that, in cases
where the conviction may have been vacated on nore than one ground,
including one of the grounds enunerated in itenms (A, (B), (C and (D)
of this subparagraph, the court of clains shall not be bound by a deci -
sion of the crinmnal court vacating the conviction based only on a
ground not enunerated in itens (A), (B), (€ and (D) of this subpara-
graph; and

(c) he did not commt any of the acts charged in the accusatory
instrunent or his acts or om ssions charged in the accusatory instrunent
did not constitute a felony or m sdeneanor against the state, provided
that, where one indictnent contains nultiple counts arising from sepa-
rate conplaints or incidents, the court shall consider any claimrelated
to specified counts in the indictnent arising out of only one of the
conplaints or incidents; and

(d) he did not by his own conduct cause or bring about his conviction.

8§ 10. Section 995-b of the executive law is anmended by adding a new
subdi vision 14 to read as foll ows:

14. The conmmission shall review the confidentiality safeguards which
are maintained with respect to DNA sanples before and after informtion
fromsuch sanples is encoded into the state DNA identification index and
shall deternmne whether any additional confidentiality safeguards are
necessary with respect to such sanples. The comm ssion shall also issue
a report to the majority |eader of the senate and the speaker of the
assenbly which describes how such sanples are retained and the reasons
for maintaining such sanples, followi ng the encoding of information from
such sanples into the state DNA identification index. Such report shal
al so reconmmend whether a programto destroy any such sanples, follow ng
the encoding of infornation from such sanples into the state DNA iden-
tification index, should be initiated or whether, alternatively, such
sanples shall continue to be nmintained.

§ 11. Subdivision 2 of section 995-c of the executive |law, as added by
chapter 737 of the laws of 1994, is amended to read as foll ows:

2. (a) Following the review and approval of the plan by the DNA
subcomittee and the comm ssion and the filing of such plan with the
speaker of the assenbly and the tenporary president of the senate, the
conmi ssioner of criminal justice services is hereby authorized to estab-
lish a conputerized state DNA identification index pursuant to the
provisions of this article. No other DNA identification index or conpi-
lation of DNA identification profiles nmay be naintained in this state
provi ded, however, that this prohibition shall not be interpreted to
prohibit any such index or conpilation of DNA information obtained from
crinme scene sanples or concerning m Ssing persons.

(b) I'n accordance with subdivision one of this section and this subdi-
vision, and in a manner consistent with this article, the conm ssion nmay
aut horize the inclusion of DNA records derived fromforensic exam nation
of crinme scenes in the state DNA identification index.




OCOO~NOUIRWNPEF

S. 3393 8

8§ 12. Paragraph (b) of subdivision 9 of section 995-c of the execu-
tive law, as added by chapter 524 of the laws of 2002, is amended and
two new paragraphs (c) and (d) are added to read as foll ows:

(b) As prescribed in this paragraph, if an individual, either volun-
tarily or pursuant to a warrant or order of a court, has provided a
sanple for DNA testing in connection with the investigation or prose-
cution of a crine and (i) no crimnal action against the individual
relating to such crime was comenced within the period specified by
section 30.10 of the crimnal procedure law, or (ii) a crimnal action
was comrenced against the individual relating to such crime which
resulted in a conplete acquittal, or a dismssal and the matter will not
be tried or retried, or (iii) a crimnal action against the individua
relating to such crine resulted in a conviction that was subsequently
reversed or vacated, or for which the individual was granted a pardon
pursuant to article two-A of this chapter, such individual nmay apply to
the suprene court or the court in which the judgnent of conviction was
originally entered for an order directing the expungenent of any DNA
record and any sanpl es, anal yses, or other documents relating to the DNA
testing of such individual in connection with the investigation or pros-
ecution of such crime. A copy of such application shall be served on the
district attorney and an order directing expungenent nmay be granted if
the court finds that the individual has satisfied the conditions of one
of the subparagraphs of this paragraph; that if a judgment of conviction
was reversed or vacated, all appeals relating thereto have been
concluded and the individual will not be retried, or, if a retrial has
occurred, the trier of fact has rendered a verdict of conplete acquit-
tal, and that expungenent will not adversely affect the investigation or
prosecution of some other person or persons for the crime. Nothing in
this paragraph shall prevent a court, at an earlier tine, from ordering
expungenent in the manner specified in this paragraph in the interests
of justice, in response to an application made on notice to the district
attorney by the person who provided such DNA sanple. If an order direct-
i ng the expungenent of any DNA record and any sanples, analyses or other
docunents relating to the DNA testing of such individual is issued, such
record and any sanples, analyses, or other docunments shall, at the
discretion of the possessor thereof, be destroyed or returned to such
i ndividual or to the attorney who represented himor her in connection
with the application for the order of expungenent. The person destroying
or returning such record, sanples, analyses and other docunents shal
maintain a record certifying the date, tinme and manner of destruction or
return and identifying the person or persons destroying or returning
same. The person destroying or returning sane shall send a copy of this
record to the person who subnitted the sanple or to the attorney who
represented himor her in connection with the application for the order
of expungenent.

(c) (i) Except as provided in paragraph (d) of this subdivision, if an
individual has provided a sanple for DNA testing in connection with the
investigation or prosecution of a crine, other than in response to a
demand authorized pursuant to subdivisions one, two and three of this
section, or if a sanple for DNA testing has otherwise cone into the
custody or possession of a |law enforcenent agency or an agent thereof,
and the DNA profile derived from such sanple does not match a DNA
profile derived fromcrinme scene evidence devel oped in connection with
the investigation or prosecution of a crimnal act or acts, every
record, sanple, analysis and other docunent relating to the DNA testing
of such sanple shall, at the discretion of the possessor thereof, be
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either returned to the individual who provided such sanple, destroyed or
nai ntained for the duration of the investigation, prosecution or adjudi-
cation of such crimnal acts exclusively for use with respect to the
investigation, prosecution and/or adjudication of the crimnal charges
for which such sanple was obtained or with respect to any other crimnal
acts which the investigating agency has reason to believe may be linked
to such sanple; provided., however, that no later than five years after
such sanple is obtained or when the investigation or prosecution of such
crine has concluded, whichever first occurs, such records, sanples,
analyses and other docunents shall, at the discretion of the possessor
thereof, be returned to such individual or destroyed, or sealed in a
nanner consistent with paragraph (c¢) and subparagraph (ii), (iv) or (v)
of paragraph (d) of subdivision one of section 160.55 of the crimnal

rocedure | aw.
(ii) The person returning, destroying or sealing such record, sanples,

analyses or other docunents in accordance with this paragraph shal
maintain a record certifying the date and manner of such return,
destruction or sealing and identifying the person or persons returning,
destroying or sealing sane. The person returning, destroying or sealing
sane shall send a copy of this record to the person who submitted the
sanpl e.

(iii) This paragraph shall supplenent and not supplant any applicable
provi sion of paragraph (b) of this subdivision. This paragraph shall not
apply to DNA records, sanples, analyses and other docunents obtained
from the forensic examination of crine scene evidence, where the DNA
profile devel oped fromsuch crine scene evidence does not match the DNA
profile of a known person.

(d) Notwithstanding the provisions of paragraphs (a), (b) and (c) of
this subdivision. a DNA record which was obtained froma sanple provided
pursuant to paragraph (a) or (b) of this subdivision prior to the effec-
tive date of this paragraph need not be destroyed, returned or seal ed,
and nmay be included in the state DNA identification index established
pursuant to this article, when, as of the effective date of this para-
graph, the person who provided such sanple stands convicted of a fel ony
or m sdeneanor defined in section nine hundred ninety-five of this arti-
cle. Al laws governing DNA records included in the state DNA identifi-
cation index shall apply to any DNA record included in the state DNA
identification index pursuant to this paragraph.

§ 13. Section 995-d of the executive law is anended by adding two new
subdi visions 3 and 4 to read as foll ows:

3. In accordance with the provisions of this subdivision, any individ-
ual DNA profile obtained or naintained by a state, county or local |aw
enforcenent agency., or an agent thereof, from a biological sanple
subnmitted in the manner described in paragraph (b) or (c) of subdivision
nine of section nine hundred ninety-five-c of this article, may be
conpared individually or via conputerized database to one or nore DNA
profiles maintained pursuant to or in accordance with subdivisions one,
two and three of section nine hundred ninety-five-c of this article,
and/or may be individually conpared by such state, county or local [|aw
enforcenment agency., or an agent thereof, to one or nore DNA profiles
devel oped fromthe forensic exam nation of crine scenes in one or nore
cases under investigation.

(a) |If such individual DNA profile matches the DNA profile devel oped
fromthe forensic exam nation of one or nbre crine sScenes in one Oor nore
cases under investigation. and/or one or nore DNA profiles nmintained
pursuant to subdivisions one, two and three of section nine hundred
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ninety-five-c of this article, such individual DNA profile, together
with the biological material fromwhich such individual DNA profile was
devel oped. nmay, as appropriate pursuant to applicable laws and rules of
evidence and consistent with this article, be used in connection with
the investigation, prosecution and/or adjudication of such person.

(b) If such individual DNA profile does not nmatch the DNA profile
developed from forensic exanination of one or nore crine scenes in one
or nore cases under investigation, and/or one or nore DNA profiles main-
tained pursuant to subdivisions one, tw and three of section nine
hundred ninety-five-c of this article, such individual DNA profile,
together with the biological material from which such individual DNA
profile was devel oped, shall be dealt with in accordance with paragraph
(c) of subdivision nine of section nine hundred ninety-five-c of this
article.

4. (a) Except where the denmand is pursuant to a court order or warrant
or pursuant to subdivision three of section nine hundred ninety-five-c
of this article, prior to requesting a biological sanple from an indi-
vidual that wll be used for DNA testing, the police departnent, |aw
enf orcenent agency. or agent thereof requesting such sanple shall obtain
witten inforned consent from such individual consisting of witten
authorization in plain | anguage that is dated and signed and includes at
least the following: (1) a general description of the test; (2) a state-
nent that the DNA sanple of the subject may initially be conpared
agai nst _any crine scene evidence or database of crine scene evidence and
a description of whether, in the event such subject sanple does not
match a DNA profile derived fromany such crine scene evidence, such
subject sanple will thereafter be returned., destroyed or retained. In
the event the agent requesting such sanple may retain such sanple, such
statenent shall describe the circunstances under which such sanple nay
thereafter be lawfully wused; (3) the nane of the person or specific
categories of persons or organizations to whomthe test results may be
di scl osed; 4 a statenent that no tests other than those authorized
shall be perforned on the biological sanple; and (5) a summary of the
information set forth in paragraphs (b) and (c) of subdivision nine of
section nine hundred ninety-five-c of this article.

(b) Nonconpliance with any provision of this subdivision shall not in
and of itself affect the adnm ssibility of evidence or otherw se affect
any conviction or crimnal prosecution.

8§ 14. Section 340.20 of the crimnal procedure law is anended by
addi ng a new subdivision 5 to read as foll ows:

5. Prior to accepting a defendant's plea of quilty to a count or
counts of an information charging a nmi sdeneanor, as defined in paragraph
(a) of subdivision two of section 55.10 of the penal [aw and included in
the definition of designated offender pursuant to subdivision seven of
section nine hundred ninety-five of the executive law, the court shal
advi se the defendant that upon the conviction for such m sdeneanor he or
she will be required to provide a sanple appropriate for DNA testing for
inclusion in the state DNA identification index pursuant to article
forty-nine-B of the executive law. The court shall affirmon the record
or inwiting that the defendant has been given the notice required by
this subdivision. The failure of a court to advise the defendant pursu-
ant to this subdivision or to otherwise conply with the provisions of
this subdivision shall not be deened to affect the voluntariness of a
plea of gquilty or the validity of a conviction.

8§ 15. Subdivision 1l-a of section 440.30 of the crimnal procedure |aw
i s amended by addi ng a new paragraph (d) to read as follows:
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(d) In conjunction with the filing of a notion under this subdivision
the court may direct the state to provide the novant with information,
including docunents, notes, logs or reports, relating to any physica
itens collected in connection with the case, where it is likely any such
physical itens, if subjected to DNA testing, would yield DNA infornation
that neets the standard set forth in paragraph (a) of this subdivision
The court nmay direct the state to provide other reasonable assistance to
the novant in locating any such records or itenms of physical evidence
which nmay have been lost or destroyed. The court may also direct the
people to take reasonable neasures to attenpt to |locate any such records
or physical itens that may be in governnent custody and/or assist the
novant in locating any such records or physical itens that may be in the
custody of a public or private hospital, |laboratory or other facility.
The court shall deny a request for assistance brought under this para-
graph if the court deternm nes that such request for assistance is frivo-
| ous, abusive or inappropriate.

8§ 16. The state finance |law is anmended by adding a new section 97-uuuu
to read as foll ows:

8 97-uuuu. Assistance to police and crine |aboratories: DNA evidence
fund. 1. There is hereby created in the custody of the state conp-
troller a special fund to be known as the "assistance to police and
crine |aboratories: DNA evidence fund".

2. Such fund shall consist of all nonies appropriated for the purpose
of such fund, all other nonies credited or transferred to such fund
pursuant to law, all nonies required by the provisions of this section
or any other lawto be paid into or credited to such account, and al
noni es received by the account or donated to it.

3. Monies of such fund shall be available for appropriation and allo-
cation to the division of state police, to local police agencies, and to
forensic DNA laboratories in this state, as defined in subdivision two
of section nine hundred ninety-five of the executive law, to assist such
entities in effectively collecting, testing and analyzing forensic DNA
crine scene evidence pursuant to article forty-nine-B of the executive
law. Fifty percent of such funds shall be nade available for appropri-
ation or allocation by the conm ssioner of crimnal justice services for
the purpose of funding an innocence research project programin this
State.

4. Monies of such fund shall be paid out on the audit and warrant of
the conptroller on vouchers certified or approved by the comni ssioner of
crimnal justice services.

8 17. Innocence research project program 1. There is hereby estab-
lished in this state an innocence research project program Funding
shall be made available for the purposes of such programto up to three

not-for-profit organizations by the conmissioner of crinmnal justice
services pursuant to subdivisions 3 and 4 of section 97-uuuu of the
state finance | aw

2. The innocence research project programshall review and study cases
in which there appears to be a reasonable possibility that a person
charged with or convicted of a crime in this state may be innocent of
the crime or crinmes charged. Such program may provide legal and other
expert assistance, and may al so provide relevant training, including but
not limted to training in the use of DNA evidence for forensic iden-
tification purposes, to attorneys engaged in the defense of crimnal
cases.

3. Each not-for-profit organization receiving funding for such program
shall file an annual report with the conm ssioner of criminal justice
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services summari zing the activities of the programduring the previous
year. Such report shall be filed within one year after such organization
first receives funding under such program and annually thereafter for
so long as the program receives such funding.

4. Before providing assistance to any individual believed to be actu-
ally innocent of the crine or crines charged, the organization-based
coordi nator of such programshall deternine whether such individual is
financially able to pay for the proposed services or assistance to be
provided. If such individual is able to financially afford to pay for
such services or assistance, such coordinator shall request and receive
such paynment or paynents on behal f of the program from such individual.
Al'l nonies received fromindividuals pursuant to this subdivision shal
be promptly forwarded by such coordinator to the state conptroller, for
deposit into the "assistance to police and crine |aboratories: DNA
evidence fund" established pursuant to section 97-uuuu of the state
finance | aw.

8§ 18. The crimnal procedure |aw is anended by adding a new section
60.49 to read as foll ows:

8§ 60.49 Rules of evidence; electronic recording of statenents of defend-

ants.
1. Definitions. As used in this section:
(a) "Electronic recording” neans a contenporaneous video and audio

recording, or where video recording is inpracticable, a contenporaneous
audi o recordi ng.

(b) "Custodial interrogation" neans any interrogation which is
conducted in a place of detention and during which a reasonable person
in the subject's position would consider hinself or herself to be in
cust ody.

(c) "Place of detention" neans a police station. correctional facili-
ty., holding facility for prisoners., or other governnent facility where
persons are held in detention in connection with crimnal charges which
have been or may be filed against them

2. During the prosecution of a felony, an oral, witten, or sign
| anguage statenent of a defendant nmade during a custodial interrogation
shall be presuned inadnissible as evidence against a defendant in a
crimnal proceeding unless an electronic recording is made of the custo-
dial interrogation inits entirety and the recording is substantially
accurate and not intentionally altered.

3. If the court finds that the defendant was subjected to a custodia
interrogation in violation of subdivision two of this section, then any
statenents nade by the defendant follow ng that custodial interrogation,
even if otherwise in conpliance with this section, are also presuned
i nadni ssi bl e.

4. The people may rebut a presunption of inadmi ssibility through clear
and convincing evidence that the statenent was both voluntary and reli -
abl e and:

(a) exigent circunstances existed necessitating interrogation at a
place in a location other than a police station, correctional facility,
or holding facility for prisoners and where the requisite recording
equi pnent was not readily avail abl e;

(b) the accused refused to have his or her interrogation electron-
ically recorded, and the refusal itself was electronically recorded; or

(c) the failure to electronically record an entire interrogation was
the result of equipnent failure and obtaining replacenent equipnent was
not feasible.

5. Nothing in this section precludes the adm ssion of:
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(a) a statenent nmade by the accused in open court at his or her trial
before grand jury, or at a prelimnary hearing;

(b) a spontaneous statenent that is not made in response to interro-
gati on;

(c) a statenent made after questioning that is routinely asked during
the processing of the arrest of the suspect;

(d) a statenment made during a custodial interrogation that is
conducted out-of-state;

(e) a statenent obtained by a federal law enforcenent officer in a
federal place of detention;

(f) a statenent given at a tinme when the interrogators are unaware
that a felony has in fact occurred; or

(g) a statenent, otherwi se inadni ssible under this section, that is
used only for inpeachnent and not as substantive evi dence.

6. The people shall not destroy or alter any electronic recordi ng made

of a custodial interrogation wuntil such time as the defendant's
conviction for any offense relating to the interrogation is final and
all direct and habeas corpus appeals are exhausted, or the prosecution

of that offense is barred by |aw

8 19. Subdivision 7 of section 995 of the executive |law, as anended by
chapter 19 of the laws of 2012, is anended to read as foll ows:

7. "Designated offender" neans a person convicted of [ary—Felony

: and sentenced for a
nm sdenmeanor defined in the penal law or a felony defined in the penal
law, or a person who is required to register as a sex offender pursuant
to article six-C of the correction |aw.

8§ 20. This act shall take effect imrediately; provided, however, that:

(a) sections eleven, twelve and thirteen of this act shall take effect
on the one hundred twentieth day after it shall have becone a | aw

(b) the anendnents to section 340.20 of the crinminal procedure |aw
made by section fourteen of this act shall apply to pleas of guilty to a
count or counts of an information entered 60 days or nore after the
effective date of this act;

(c) section eighteen of this act shall take effect on the ninetieth
day after it shall have becone a law, and shall apply to any crimnal
proceedi ng comrenced on and after such date; and

(d) section nineteen of this act shall apply to designated offenses
commtted on or after the effective date of this act, as well as to
designated offenses committed prior to such effective date, where
service of the sentence inmposed upon conviction of such designated
of fense has not been conpleted prior to such effective date.




