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STATE OF NEW YORK

3264

2021- 2022 Regul ar Sessi ons

| N SENATE

January 28, 2021

Introduced by Sen. COWRIE -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Corporations, Authorities
and Conmi ssi ons

AN ACT to anmend the not-for-profit corporation law, in relation to cene-
tery trust funds

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subparagraph 2 of paragraph (a) of section 1507 of the
not-for-profit corporation | aw, as anended by chapter 509 of the |aws of
2014, is anmended to read as foll ows:

(2) The permanent mai ntenance fund is hereby declared to be and shal
be held by the corporation as a trust fund, for the purpose of nmaintain-
ing and preserving the cenetery, including all lots, crypts, niches,
plots, and parts thereof. The principal of such fund shall be invested
in such securities as are permtted for the investrment of trust funds by
section 11-2.3 of the estates, powers and trusts law. The incone in the
form of interest and ordinary dividends therefromshall be used solely
for the mmintenance and preservation of the cenetery grounds. [#+hr—addi—

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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addition, in any year, the governing board of a qualified corporation,
as defined below, nmay appropriate for expenditure solely for the nminte-
nance and preservation of the cenetery grounds, and treat as incone for
all purposes., an anpunt of trust principal equal to the excess, if any.
of a percentage of the fair market value of the principal of the trust,
as of the last day of the cenetery's immediately preceding fiscal year,
as is prudent under the standard established by article five-A of this
chapter, the prudent managenent of institutional funds act over interest
and ordinary dividends received in such year; provided, however, that an
appropriation of an anmpunt (the safe harbor anpunt) of trust principal
equal to the excess of up to four percent of the fair market val ue of
the principal of the trust, as of the last day of the cenetery's imre-
diately preceding fiscal year over interest and ordinary divi dends
received in such year shall be deened to be prudent in all events. A
"qualified corporation" neans a cenetery corporation which adopts a
witten investnment policy setting forth guidelines on investnents and
del egation of managenent and investnent functions in accord with the
standards of article five-A of this chapter. If a cenetery corporation
seeks to appropriate any percentage of the principal of the pernanent

mai nt enance fund in accordance with this subparagraph, the cenetery

corporation shall provide notice of such proposed appropriation and
provide a copy of its witten investnent policy by certified mail to the

cenmetery board not less than sixty days in advance of such proposed
appropriation and shall disclose such appropriation as part of and in
addition to their annual reporting requirenents as defined in section
fifteen hundred eight of this article, setting forth the anount of prin-
cipal to be appropriated for such expenditure and its effect on the

per manent mmai nt enance fund. Such proposed appropriation shall becone

effective sixty days after receipt of such notice, unless the proposed
appropriation exceeds the safe harbor anpbunt or the witten investnent

policy is not provided or is not prepared in accordance with the stand-
ards of article five-A of this chapter, and the cenetery board within
such sixty-day period notifies the cenetery corporation that the board
objects to the proposed appropriation. Except to the extent that princi-
pal is utilized as the result of the foregoing, all principal of the

per manent mmai nt enance fund shall remain inviolate, with the further
exception that, upon application to the suprene court in a district
where a portion of the cenetery grounds is |ocated, the court may nake
an order pernitting the principal or a part thereof to be used for the
pur pose of current nmaintenance and preservation of the cenetery or

ot herwi se. Such application nay be nade by the cenetery board on notice
to the corporation or by the corporation on notice to the cenetery
board. Unless the cenmetery can clearly denponstrate that it |acks suffi-
cient future revenue to nake repaynent, any such allowance from the
per manent nai ntenance fund shall be in the formof a |oan, and the court
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shall determ ne the nethod for repayment of such a |oan by the cenetery
to the fund.

8§ 2. Subparagraph 2 of paragraph (c) of section 1507 of the not-for-
profit corporation law, as amended by chapter 509 of the laws of 2014,
is anended to read as foll ows:

(2) The principal of such funds, whether kept in the perpetual care
fund or otherw se, and unless already so i nvested when received, shal
be invested within a reasonable tinme after receipt thereof, and kept
invested, in such securities as are pernmtted for the investnent of
trust funds by sections 11-2.2 and 11-2.3 of the estates, powers and
trusts law. The income arising therefromshall be used solely for the
perpetual care and maintenance of the lot or plots or parts thereof for

whi ch such incope has been proyided. [Ln—addL}+enT—Lhe—ge¥eLn+ng—beapd
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obj-ects—totheproposed—appropration-] |n addition, in any year, the

governing board of a qualified corporation, as defined bel ow, nay appro-
priate for expenditure solely for the maintenance and preservation of

the cenetery grounds, and treat as incone for all purposes, an anpbunt of
trust principal equal to the excess, if any, of a percentage of the fair
nar ket value of the principal of the trust, as of the last day of the
cenetery's inmmediately preceding fiscal year, as is prudent under the
standard established by article five-A of this chapter, the prudent
managenent of institutional funds act over interest and ordinary divi-
dends received in such year; provided, however, that an appropriation of
an _anmount (the safe harbor ampunt) of trust principal equal to the
excess of up to four percent of the fair market value of the principal
of the trust, as of the last day of the cenetery's inmmediately preceding
fiscal year over interest and ordinary dividends received in such year
shall be deened to be prudent in all events. A "qualified corporation"
neans a cenetery corporation which adopts a witten investnent policy
setting forth guidelines on investnents and del egati on of nmanagenent and
investment functions in accord with the standards of article five-A of
this chapter. If a cenetery corporation seeks to appropriate any
percentage of the principal of the perpetual care fund in accordance
with this subparagraph, the cenetery corporation shall provide notice of
such proposed appropriation and provide a copy of its witten investnent
policy by certified mail to the cenetery board not less than sixty days
in advance of such proposed appropriation and shall disclose such appro-
priation as part of and in addition to their annual reporting require-
ments as defined in section fifteen hundred eight of this article,
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setting forth the anobunt of principal to be appropriated for such
expenditure and its effect on the perpetual care fund. Such proposed
appropriation shall becone effective sixty days after receipt of such
notice, unless the proposed appropriation exceeds the safe harbor anpunt
or the witten investnent policy is not provided or is not prepared in
accordance with the standards of article five-A of this chapter, and the
cenetery board within such sixty-day period notifies the cenetery corpo-

ration that the board objects to the proposed appropriation
8§ 3. This act shall take effect inmediately.




