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STATE OF NEW YORK

3063

2021- 2022 Regul ar Sessi ons

| N SENATE

January 27, 2021

Introduced by Sens. RAMOS, GOUNARDES, MYRIE, SALAZAR -- read twi ce and
ordered printed, and when printed to be coormitted to the Committee on
Labor

AN ACT to anmend the labor law, in relation to prohibiting enployers from
using the federal electronic enploynent verification systemto check
t he enpl oynent authorization status of an existing enployee or an
applicant who has not been offered enploynent; to anmend the genera
muni ci pal law, in relation to prohibiting nmunicipalities from requir-
ing enployers to use the federal electronic enploynent verification
system and to amend the executive law, in relation to defining unlaw
ful discrimnatory practices with regards to the el ectroni c enpl oynent
verification system

The People of the State of New York, represented in Senate and Assem
bly., do enact as foll ows:

Section 1. This act shall be known and nay be cited as the "Enpl oyee
Privacy Act".

8§ 2. The labor law is anended by adding a new section 219-b to read as
foll ows:

8 219-b. Restrictions on use of enploynent verification system 1. (a)
Except as required by federal law or as a condition of receiving federa
funds, it shall be unlawful for an enployer, or any other person or
entity to use the federal electronic enploynent verification system
known as E-Verify and any other succeeding electronic enploynent verifi-
cation system to check the enploynent authorization status of an exist-
ing enpl oyee or an applicant who has not been offered enploynent at a
tine or in a manner not required under subsection (b) of Section 1324a
of Title 8 of the United States Code or not authorized under any federa
agency nenorandum of understandi ng governing the use of a federal elec-
tronic enploynent verification system

(b) Nothing in this section shall prohibit an enployer fromutilizing
the federal E-Verify system in accordance with federal law, to check
the enploynment authorization status of a person who has been offered

enpl oynent .

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old law to be onitted.
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(c) Upon initial enrollnent in an electronic enploynent eligibility
verification system an enployer enrolled in E-Verify or any other
federal electronic enploynent eligibility verification system nust
attest, under penalty of perjury. on a formprescribed by the depart nent
avai lable on the departnent's website:

(i) that the enployer has received the E-Verify training naterials
fromthe departnent of honeland security., and that all enployees who
will administer the program have conpleted the E-Verify conputer-based
tutorials and all other required training materials in accordance wth
federal reqgulations; and

(ii) that the enployer has posted the notice fromthe departnent of
honel and security indicating that the enployer is enrolled in the E-Ver-
ify programand the anti-discrinnation notice issued by the Enployee
and Immgration Rights Section, Civil Rights Division, U S. Departnent
of Justice in a promnent place that is clearly visible to both prospec-
tive and current enployees. The enployer nust maintain the signed
original of the attestation form prescribed by the departnent, as well
as all required training certificates of conpletion., including conpu-
ter-based tutorials certificates, and make them avail able for inspection
or copying by the departnent at any reasonable tine.

(d) It is aviolation of this section for an enployer enrolled in an
enploynent eligibility verification system including the E-Verify
program or a successor federal electronic enploynment verification
program to:

(i) fail to display the notices supplied by the departnent of honel and
security and the enployee and imrgration rights section in a proninent
place that is clearly visible to both prospective and current enpl oyees;

(ii) to allow any enployee to use an electronic enploynent eligibility
verification system prior to having conpleted all required conputer-
based tutorials;

(iii) to fail to take reasonable steps to prevent an enployee from
circunventing the requirenent to conplete the conputer-based tutorials
and/or all other training requirenents by assumng another enployee's
E-Verify user identification or password;

(iv) to wuse the enploynent eligibility verification systemto verify
the enploynent eligibility of job applicants prior to signing an enpl oy-
nent contract or to otherwise use the enploynent eligibility verifica-
tion systemto screen individuals prior to signing a contract of enploy-
nent and prior to the conpletion of a Forml-9;

(v) to terminate an enployee or take any other adverse enpl oynent
action against an individual prior to receiving a final nonconfirnmation
notice from the social security administration or the departnent of
honel and security;

(vi) to fail to notify an individual, in witing, of the enployer's
receipt of a tentative nonconfirnmation notice, of the individual's right
to contest the tentative nonconfirmation notice, and of the contact
information for the rel evant governnent agency or agencies that the
individual nmust contact to resolve the tentative nonconfirmation notice
or to fail to provide such tentative nonconfirmation notice in accord-
ance with subdivision two of this section; and

(vii) to fail to safeguard the information contained in the enpl oynent
eligibility verification system and the neans of access to the system
(such as passwords and other privacy protections). An enployer shal
ensure that the systemis not used for any purpose other than enpl oynent
verification of newy hired enpl oyees and shall ensure that the inform-

tion contained in the systemand the neans of access to the systemare
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not disseminated to any person other than enpl oyees who need such infor-
nmati on and who have been authorized to performverification responsibil-
ities in accordance with this section.

2. Upon wusing the federal E-Verify systemto check the enpl oynent
aut hori zation status of a person. if the enployer receives a tentative
nonconfirmation issued by the social security admnistration or the
United States departnent of honeland security, which indicates the
information entered in E-Verify did not match federal records., the
enpl oyer shall conply with the required enployee notification procedures
under any nenorandum of understandi ng governing the use of the federa
E-Verify system The enployer shall furnish to the enployee any notifi-
cation issued by the social security admnistration or the United States
departnent of honeland security containing information specific to the
enpl oyee's E-Verify case or any tentative nonconfirnmation notice. The
notification shall be furnished as soon as practicable within 10 busi-
ness days.

3. (a) Any claim that an enployer refused to hire, segregated, or
acted with respect to recruitnent, hiring. pronotion. renewal or enpl oy-
nent, selection for training or apprenticeship, discharge, discipline,
tenure or terns, privileges, or conditions of enploynent w thout follow
ing the procedures of the enploynent eligibility verification system
including the E-Verify program nmy be brought under two hundred nine-
ty-six of the executive |aw.

(b) 1t is a violation of this section for an individual to falsely
pose as an enployer in order to enroll in an enploynent eligibility
verification systemor for an enployer to use an enploynent eligibility
verification systemto access information regarding an individual who is
not an enpl oyee of the enployer.

4. In addition to other renedies available, an enployer who violates
this section shall be liable for a civil penalty of not less than ten
thousand dollars for each violation of this section. Each unlawful use
of the E-Verify systemon an enployee or applicant shall constitute a
separate violation.

5. This section is intended to prevent discrimnation in enploynent
rather than to sanction the potential hiring and enpl oynent of persons
who are not authorized for enploynent under federal |aw

8§ 3. The general municipal |aw is amended by adding a new section 99-x
to read as foll ows:

8 99-x. Use of enploynent verification system It shall be unl awful
for the ogoverning board of a city, town or village or any nunicipa
corporation to adopt a resolution, ordinance or |ocal law requiring

enployers to wuse the federal electronic enploynent verification system
known as E-Verify: provided. however, that nothing in this section shal
be construed to prohibit an enployer fromusing the federal electronic
enploynent verification system when required by federal law or as a
condition of receiving federal funds or to check the enpl oynent authori -
zation status of a person who has been offered enpl oynent.

§ 4. Subdivision 1 of section 296 of the executive law is anended by
addi ng a new paragraph (i) to read as foll ows:

(i) For an enployer participating in the E-Verify program as author-
ized by 8 U S.C. 1324a, to refuse to hire, to segregate, or to act with
respect to recruitnment, hiring, pronotion, renewal of enploynent,
selection for training or apprenticeship, discharge, discipline, tenure
or terms, privileges or conditions of enploynment without follow ng the

procedures under the E-Verify programor a successor program
§ 5. This act shall take effect inmediately.




