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STATE OF NEW YORK

3060

2021- 2022 Regul ar Sessi ons

| N SENATE

January 27, 2021

Introduced by Sens. RIVERA, MY, SKOUFIS -- read twi ce and ordered
printed, and when printed to be committed to the Conmittee on Health

AN ACT to anend the public health law, in relation to requirements for
residential health care facilities and nursing hones

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Section 2801-a of the public health law is anended by
addi ng two new subdivisions 2-b and 3-b to read as foll ows:

2-b. Wth respect to the incorporation or establishnent of any nursing
home, in addition to the requirenents set forth in subdivision two of
this section, after the filing of an application the public health and
health planning council shall (a) provide notice to the public, nursing
homes residents and their representatives, staff and their represen-
tatives, and the state office of the long-termcare onbudsman and the
regional office having geographical jurisdiction of the area where the
proposed institution is to be |located of the proposed certificate or
application on the departnent's website within thirty days of receipt;
provide a nechanism to submit witten conmments electronically on the
proposed certificate or application to the public health and health
planning council; and provide at least ninety days for such coment
period, and (b) forward a copy of the proposed certificate or applica-
tion for establishnent, and acconpanying docunents, to the state office
of the long-term care onbudsnan and the reqgional office having geograph-
ical jurisdiction of the area where the proposed institution is to be
located within thirty days of receipt. The public health and health
pl anni ng council shall act upon such application after the state office
of the long-termcare onbudsnman, regional office and the public have had
a reasonable tinme, but not less than ninety days, to subnmt their recom
nendations. At the tine nenbers of the public health and health pl anning
council are notified that an application is scheduled for consideration
the applicant, the public, the state office of the long-termcare
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onbudsman and the regional offices, shall be so notified in witing
which may be through electronic neans. The public health and health
pl anni ng council shall afford the applicant an opportunity to present
information in person concerning the application to a conmmittee desig-
nated by the council. The public health and health planning counci
shall not take any action contrary to the advice of the public, the
state office of the long-termcare onbudsman or the regional office
until it affords such entities an opportunity to request a public hear-
ing and, if so requested, a public hearing shall be held. If the public
health and health planning council proposes to disapprove the applica-
tion it shall afford the applicant an opportunity to request a public
hearing. The public health and health planning council nmay hold a public
hearing on the application on its own notion. Any public hearing held
pursuant to this subdivision my be conducted by the public health and
health planning council, or by any individual designated by the public
health and health planning council. The provisions of subdivision tw of
this section which are not inconsistent with this subdivision shal
apply to nursing hones.

3-b. Wth respect to an application for a certificate of incorpo-
ration, articles of organization or application for establishnment of a
nursing hone, in addition to the criteria set forth in subdivision three
of this section, the public health and health planning council shall not
issue an approval unless they have afforded an adequate opportunity of
not less than ninety days to nenbers of the public, residents and their
representatives, staff and their representatives, the state office of
the long-term care onbudsman and the regional offices to comment through
the departnent's website and through other neans on the application, the
character and conpetency of the individuals applyving, and/or the
consistently high level of care that has or has not been rendered by an
applicant where one or nore individuals or entities with a five percent
or greater ownership interest in the applicant has a five percent or
greater ownership interest in a facility located in the United States
that has on average for any of the four nost recent quarters, three
hours or less total direct care staff tinme per resident per day or |ess
than one-half hour per resident per day registered nurse staffing, as
published by the Center for Medicare and Medicaid Services in the feder-
al center for Medicare and Medicaid Services' (CMS) payroll based jour-
nal data or where there have been violations of the state or federa
nursing hone code, or other applicable rules and reqgulations, that
threatened to directly affect the health, safety or welfare of any
patient or resident, including but not linted to a finding of i mediate
jeopardy, or actual harm and were recurrent or were not pronptly
corrected, including but not linmted to repeat deficiencies for the sane
or simlar violations over a three year period or during the entire
duration of ownership if less than three years, or any facility which
has received a Double Gcitation issued by the Centers for Medicare and
Medi caid Services in the prior three years. The public health and health
pl anni ng council shall al so consider whether the proposed incorporators,
directors, sponsors, stockholders, nenbers or operators of a nursing
home have affiliations with or interests in a facility anywhere in the
United States which: (i) is listed onthe CMS special focus facility
list, or its successor, or (ii) is listed on the CMS special focus
facility candidate list, or its successor, or (iii) received inadequate
performance scores over the previous three years on the New York state
nursing hone quality initiative or on simlar quality neasurenent initi-
atives or tools, or (iv) has been in receivership; closed as a result of
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a settlenent agreenent froma decertification action or |licensure revo-
cation; or has been involuntarily termnated fromthe Medicare or Medi -
caid programin the prior five years, or (v) has been convicted of
patient abuse, neglect or exploitation, or (vi) has been the subject of
an enforcenent action by the state Medicaid fraud control unit or the
federal health and hunman services office of inspector general., or (vii)
has outstanding violations with the national labor relations board or
the occupational safety and health adnministration. The provisions of
subdi vision three of this section which are not inconsistent wth this
subdi vi sion shall apply to nursing hones.

8§ 2. Section 2803-x of the public health | aw, as added by chapter 677
of the laws of 2019, is anended to read as foll ows:

8§ 2803-x. Requirenments related to residential health care facilities
and related assets and operations. 1. The operator of a residential
health care facility shall notify the conm ssioner of any comobn or
famlial ownership of any corporation, other entity or individual
providing services to the operator or the facility. Such information
shall also be included in the residency agreenent for prospective resi-
dents and as addenduns for residents currently residing in the residen-
tial health <care facility. The operator shall notify the departnent at
| east ninety days prior to entering into any new comon or famlia
ownership of any corporation, or other entity or individual providing
services to the operator of the facility. The operator shall also
provide notification to all residents and their representatives, staff
and their representatives, and the state office of the long-term care
onbudsman.

2. The operator of a residential health care facility shall, on an
annual basis, attest to the departnent, in a form determined by the
department, to the accuracy of the information provided to the depart-
ment under this section

3. The operator of a residential health care facility my not enter
into any arrangement to guarantee the debt or other obligation of a
party which has not received establishnment approval.

4. The operator of a residential health care facility shall notify the
departnent at |least ninety days prior to executing a letter of intent or
ot her contractual agreement related to.

a. the sale, nortgagi ng, encunbrance, or other disposition of the rea
property of the facility; and

b. the managenent, operations, staffing agency or other entity to be
involved in the operations of the facility.

5. The departnent, shall, within ten days after receipt of a notifica-
tion required under subdivision four of this section, notify the state
office of the long-term care onbudsnman of an operator of a residentia
health care facility's intent to execute a letter of intent or other
contractual agreenent related to:

a. the sale. nortgaging, encunbrance, or other disposition of the rea
property of the facility; and

b. the managenent, operations, staffing agency or other entity to be
involved in the operations of the facility.

6. The operator of a residential health care facility shall notify al
residents and their representatives, staff and their representatives,
and the state office of the |ong-term care onbudsnan within five days
of executing a letter of intent or other contractual agreenent as
described in paragraphs a and b of subdivision four of this section. The
departnent shall make requlations and take other actions to inplenent
procedures for such notification
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7. The operator of a residential health care facility shall retain
sufficient authority and control to discharge its responsibilities and

the departnent shall by requl ations outline those elenents of contro
whi ch shall not be delegated to a managing entity.
8. Any  new owner, operator or managenent conpany of a residentia

health care facility shall retain all enployees for a sixty-day transi-
tion period, except for the nursing honme adm nistrator and the director
of nursing, and shall not reduce the wages or benefits, or nodify any
other terms and conditions of enploynent, economic or otherw se during
the transition period.

9. In any instance where a residential health care facility is sold or
ot herwi se transferred and used for a purpose which is not a health care
pur pose, the operator shall renit to the departnment an anmpunt equival ent
to the undepreciated val ue of capital assets for which the provider has
been funded or reinbursed through Medicaid rate adjustnents or otherw se
funded or reinbursed with resources provided by the state for the
pur pose of inprovenent or transformation.

8 3. This act shall take effect inmediately.




