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STATE OF NEW YORK

2809

2021- 2022 Regul ar Sessi ons

| N SENATE

January 25, 2021

I ntroduced by Sens. SEPULVEDA, Bl AGE, HOYLMAN, JACKSON, MYRIE, RAMCS --
read twice and ordered printed, and when printed to be comritted to
the Committee on Crine Victins, Crine and Correction

AN ACT to anend the correction law, in relation to the treatnent and
pl acenent of incarcerated peopl e based upon gender identity

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 137 of the correction law is amended by adding a
new subdivision 7 to read as foll ows:

7. Any incarcerated person in a correctional facility who has a gender
identity that differs from his or her assigned sex at birth or has a

di agnosi s of gender dysphoria, as set forth in the npst recent edition

of the Anmerican Psychiatric Association's "Di agnostic and Statistica

Manual of Mental Disorders”, or who self-identifies as transgender or

gender nonconform ng shall

(a) be addressed by correctional officers and staff in a manner that
nost closely aligns with such person's gender identity;

(b) have access to commissary itenms, clothing, personal property,
programm ng and educational materials that nost closely align with such

person's gender identity;

(c) have the right to be searched by a correctional officer or staff
nenber of the gender nost closely aligned with such person's gender

identity, unless the incarcerated person requests otherwise or under

exigent circunstances; and

(d) have the right to nedical and nental health care as needed and as
appropriate for his or her gender identity.

§ 2. The correction law is anended by adding a new section 72-c to
read as foll ows:

8 72-c. Placenent of inmates based on gender identity. 1. An incarcer-
ated person who has a gender identity that differs fromhis or her

assigned sex at birth or who has a diagnosis of gender dysphoria or who

self-identifies as transgender or gender nonconformng pursuant to

subdi vi si on seven of section one hundred thirty-seven of this chapter

shall be presunptively placed in a correctional facility with persons of

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old law to be onitted.
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the gender that nost closely aligns with such person's gender identity
unl ess the person opts out of such placenent. The incarcerated person
shall be pernmitted to |leave such placenent and transfer to a facility
housi ng individuals of his or her assigned sex at birth at any tinme. Any
such person who has opted out of such presunptive placenent or who
| eaves such placenment may again request placenment in a correctiona
facility with persons of the gender that nost closely aligns with his or
her gender identity at any tine. Such presunptive placenent may be
overcone by a determination in witing by the commissioner or the
conm ssioner's designee that there is clear and convincing evidence that
such person presents a current danger of committing gender-based
viol ence against others. In making such a determination, the conm ssion-
er or his or her designee shall further consider whether such person can
be safely housed in another facility or housing unit that nost closely
aligns with the person's gender identity.

2. A transgender incarcerated person experiencing harassnent, violence
or threats of violence due to his or her gender identity shall not be
placed in protective custody for nore than thirty days as a result of
such harassnent, violence or threats of violence, and nust be housed in
a least-restrictive setting where he or she will be safe from such
behavi or.

§ 3. Section 500-b of the correction |law is amended by adding a new
subdivision 14 to read as foll ows:

14. 1. Notwithstanding the provisions of this section, any incarcerat-
ed person deternmined to have a gender identity different fromhis or her
assigned sex at birth or who has a diagnosis of gender dysphoria or who
is self-identified as transgender or gender nonconform ng pursuant to
subdi vi sion seven of section one hundred thirty-seven of this chapter
shall be presunptively placed in a facility housing unit with incarcer-
ated individuals of the gender nost closely aligned with such person's
gender identity. Such presunptive placenent may be overcone by a witten
deternmination by the chief admnistrative officer, or the chief adminis-
trative officer's designee, that the placenent would present significant
safety, nmanagenent or security problens.

2. A transgender incarcerated individual experiencing harassnent,
violence or threats of violence due to his or her gender identity shal
not be placed in protective custody for nore than thirty days as a
result of such harassnent. violence or threats of violence, and nust be
housed in a least-restrictive setting where he or she will be safe from
such behavi or.

8 4. Section 500-k of the correction | aw, as anended by chapter 2 of
the laws of 2008, is anended to read as foll ows:

8§ 500-k. Treatnment of inmates. Subdivisions five [ard]. six and seven
of section one hundred thirty-seven of this chapter, except paragraphs
(d) and (e) of subdivision six of such section, relating to the treat-
ment of inmates in state correctional facilities are applicable to
inmates confined in county jails; except that the report required by
paragraph (f) of subdivision six of such section shall be nmade to a
person designated to receive such report in the rules and regul ati ons of
the state conmi ssion of correction, or in any county or city where there
is a departnent of correction, to the head of such departnent.

8 5. This act shall take effect inmediately; provided, however, that
the anendnments to section 500-b of the correction law nade by section
three of this act shall not affect the repeal of such section and shal
be deened repeal ed therew th.




