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STATE OF NEW YORK
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2021- 2022 Regul ar Sessi ons

| N SENATE

January 25, 2021

Introduced by Sen. KAVANAGH -- read twi ce and ordered printed, and when
printed to be conmitted to the Cormittee on Transportation -- conmit-
tee discharged, bill amended, ordered reprinted as anmended and recom
mtted to said conmittee

AN ACT to anend the vehicle and traffic |aw and the public officers |aw,
inrelation to establishing a denponstration program on interstate
route 278 in Kings county to enforce vehicle weight restriction on
such interstate by neans of nobile or stationary weigh in notion
systens; and providing for the repeal of such provisions upon expira-
tion thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The vehicle and traffic lawis amended by adding a new
section 385-a to read as foll ows:

8 385-a. Omer liability for violation of certain weight restrictions
on interstate route 278 in Kings county. 1. For purposes of this
section, the following terns shall have the foll owi ng neani ngs:

(a) "owner" shall have the neaning provided in article two-B of this
chapter.

(b) "vehicle weight restrictions" shall nean axle weight and gross
vehicle weight restrictions established by section three hundred eight-
y-five of this article and the rules of the departnent of transportation
of the city of New York, of a vehicle other than one operating in
accordance with the terns and conditions of any overweight pernit.

(c) "weigh in nption system' shall nean sensors installed to work in
conjunction wth other devices designed to capture and record the axle
wei ght and gross vehicle weight of a vehicle, which sensors are capable
of operating independently of an enforcenent officer, and can produce
one or nore inmages of each such vehicle at the tine it is in violation
of vehicle weight restrictions.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old law to be onmitted.
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(d) "weigh in notion system program shall nean a denonstration
program established by this section that operates exclusively on inter-
state route 278 in Kings county within the city of New York.

2. (a) Notwithstanding any other provision of law, the city of New
York is hereby authorized and enpowered to establish a denonstration
weigh in notion systemprogramon interstate route 278 in Kings county
for the enforcenent of vehicle weight restrictions. Such program shal
inpose nonetary liability on the owner of a vehicle for failure of such
vehicle to conply wth vehicle weight restrictions established by
section three hundred eighty-five of this article and the rules of the
departnent of transportation of such city when operated on such inter-
state. The New York city departnent of transportation, for purposes of

the i npl enentation of such program shall install and operate up to
thirty weigh in notion systens on interstate route 278 in such county.
Such systens may be stationary or npbile and shall be activated at

| ocations determ ned by such departnent.
(b) The New York state departnent of transportation nay enter into a

nenor andum of understanding together with the New York city departnent
of transportation for the purposes of coordinating the planning., design
installation, construction and nmi ntenance of the weigh in notion system
program Such nenprandum shall address the use of systens., devices. and
other facilities owned and operated by the state for the purposes of
such program.

c) Any image produced by the weigh in notion systemshall not be used
for any purpose other than as specified in this section in the absence
of a court order requiring such inmage to be produced.

(d)(i) Such denpnstration programshall utilize necessary technol ogies
to ensure, to the extent practicable, that photographs, m crophoto-
graphs, videotape or other recorded innges, any license plate inforna-
tion or other information produced by weigh in nption systens shall not
include images that identify the driver, the passengers. or the contents
of the vehicle. Provided, however, that no notice of liability issued
pursuant to this section shall be dism ssed solely because such a phot o-
graph. m crophot ograph, videotape or other recorded inmage allows f or
the identification of the driver, the passengers. or the contents of
vehicles where the city shows that it made reasonable efforts to conply
with the provisions of this paragraph in such case.

(ii) Phot ogr aphs, mi crophot ographs, vi deotape or any other recorded
image, any license plate information or other information produced by
weigh in notion systens shall be for the exclusive use of the city for
the purpose of the adjudication of liability inposed pursuant to this
section, of the owner receiving a notice of liability pursuant to this
section, and as required by the New York city departnent of transporta-
tion to study the inpact of overweight vehicles on interstate route 278
in Kings county and managenent of infrastructure, and shall be destroyed
by the city upon the final resolution of the notice of liability to
which such photographs, nicrophotographs, videotape or other recorded

images relate, or one year follow ng the date of issuance of such notice
of liability, whichever is later.

(iii) Notwithstanding the provisions of any other law, rule or regu-
lation to the contrary, photographs, m crophotographs., videotape or any
other recorded inage froma weigh in notion systemshall not be open to
the public., nor subject to civil or crimnal process or discovery, nor
used by any court or administrative or adjudicatory body in any action
or proceeding therein except that which is necessary for the adjudi-
cation of a notice of liability issued pursuant to this section, and no
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public entity or enployee, officer or agent thereof shall disclose such
informati on, except that such photographs., nicrophotographs, videotape
or any other recorded inmages from such systens:

(A) shall be available for inspection and copying and use by the nptor
vehicle owner and operator for so long as such photographs. m crophoto-
graphs, videotape or other recorded innges are required to be maintained
or are maintained by such public entity, enployee, officer or agent; and

(B) (1) shall be furnished when described in a search warrant issued
by a court authorized to issue such a search warrant pursuant to article
six hundred ninety of the crinmnal procedure law or a federal court
aut horized to issue such a search warrant under federal |aw, where such
search warrant states that there is reasonable cause to believe such
information constitutes evidence of., or tends to denpbnstrate that, a
m sdeneanor _or felony offense was commtted in this state or another
state, or that a particular person participated in the commssion of a
m sdeneanor or felony offense in this state or another state, provided,
however, that if such offense was against the laws of another state, the
court shall only issue a warrant if the conduct conprising such offense
would, if occurring inthis state, constitute a m sdeneanor or felony
against the laws of this state; and

(2) shall be furnished in response to a subpoena duces tecum signed by
a judge of conpetent jurisdiction and issued pursuant to article six
hundred ten of the crimnal procedure law or a judge or magistrate of a
federal court authorized to issue such a subpoena duces tecum under
federal law, where the judge finds and the subpoena states that there is
reasonabl e cause to believe such infornation is relevant and nmaterial to
the prosecution, or the defense, or the investigation by an authorized
|l aw enforcenent official. of the alleged commission of a nisdeneanor or
felony in this state or another state. provided. however, that if such
of fense was against the |aws of another state, such judge or nmmgistrate
shall only issue such subpoena if the conduct conprising such offense
would, if occurring in this state, constitute a m sdeneanor or felony in
this state; and

(3) may, if lawfully obtained pursuant to this clause and clause (A)
of this subparagraph and otherwi se admi ssible, be used in such crimnal
action or proceeding.

(iv) Signage in advance of entry points to designated areas shall be
installed, stating that weigh in npotion systens are being used to
enforce vehicle weight restrictions; and

v Oversi ght rocedures shall be used to ensure conpliance with the
privacy protection provisions of this paragraph.

(e) (i) The weigh in notion systemshall undergo a calibration check
every six nonths in accordance with the specifications of ASTM E1318-09
(2017). If such standard is revised, the New York city departnent of
transportation nmry adopt a rule to provide for the use of the nost
current version of such specifications. Such calibration check shall be
performed by an independent calibration |aboratory which shall issue a
certificate of calibration on the letterhead of the independent cali-
bration | aboratory that performed such calibration check. The city shal
keep each such certificate of calibration on file until the final resol-
ution of all cases involving a notice of liability issued during such
six-nmonth tine period which were based on phot ographs, nicrophot ographs,
vi deot ape or other recorded innges or data produced by such weigh in
notion system

(ii) The New York city departnent of transportation shall establish a

range, according to the manufacturer's standards and its nonitoring of
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the system for evaluating data collected from sensor readings of the
system The system shall be set to automatically alert the departnent of
significant variations fromthe established range during a twenty-four-

hour period. The system shall be inspected after each alert and any
necessary adjustnents shall be nmade. A log shall be kept of the details
of all alerts, including the date and tine and adjustnents nade or

actions taken as a result of the subsequent inspection.
(f) The weigh in notion systens used in accordance with the weigh in

notion system program shall only be operated on interstate route 278
wi thin Kings county.

3. If the city of New York has established a weigh in notion system
program pursuant to subdivision tw of this section, the owner of a
vehicle shall be liable for a penalty inposed pursuant to this section
if such vehicle was used or operated with the perm ssion of the owner,
express or inplied, in violation of any vehicle weight restrictions that
apply to such vehicle, where such vehicle was traveling ten percent
above the qgross vehicle weight or twenty percent above the axle weight
at the tine of such violation, and such violation is evidenced by infor-
nation obtained froma weigh in notion system provided., however, that
no owner of a vehicle shall be liable for a penalty inposed pursuant to
this section where the operator of such vehicle has been convicted of
the underlying violation of any vehicle weight restrictions. Were a
vehicle is in violation of both gross vehicle weight restrictions and
axle weight restrictions the owner shall be liable for a separate penal -
ty for each violation.

4. A certification, sworn to or affirned by a technician enpl oyed or
contracted by the city of New York, or a facsinmle thereof., based upon
inspection of photographs., m crophotographs, videotape or other recorded
images produced by a weigh in notion system shall be prina facie
evidence of the facts contained therein. Nothing in this subdivisionis
intended to require the signature of a notary public on the certificate
of a technician. Subject to paragraph (c) of subdivision seven of this
section, any photographs, nicrophotographs, videotape or other recorded
inages or data evidencing such a violation shall be available for

inspection in any proceeding to adjudicate the liability for such
violation pursuant to this section.
5. An owner liable for a violation in accordance with this section

shall be liable for nonetary penalties in accordance with separate sche-
dules of fines and penalties promulgated by the parking violations
bureau of the <city of New York for violation of gross vehicle weight
restrictions and for violation of axle weight restrictions; provided,
however, that the nponetary penalty shall not exceed one thousand dollars
for each violation; provided, further, that an owner shall be liable for
an additional penalty not to exceed twenty-five dollars for each
violation for the failure to respond to a notice of liability within the
prescribed tinme period.

6. An inposition of liability pursuant to this section shall not be
deened a conviction of an operator and shall not be nade part of the
operating record of the person upon whom such liability is inposed, nor
shall it be used for insurance purposes in the provision of notor vehi-
cle insurance coverage.

7. (a) Anotice of liability shall be sent by first class mail to each
person alleged to be liable as an owner for a violation of this section
Personal delivery to the owner shall not be required. A manual or auto-
matic record of mmiling prepared in the ordinary course of business
shall be prina facie evidence of the facts contained therein.
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(b) A notice of liability shall contain the nane and address of the
person alleged to be liable as an owner, the United States departnent of
transportation registration nunber of the vehicle involved in such
violation, the license plate nunber of the vehicle involved in such
violation, the gross vehicle weight and/or axle weight, the |ocation
where such violation took place, one or nore images identifying the
violation, the date and tine of such violation and the identification
nunber of the weigh in nption systemwhich recorded the violation or
ot her docunent | ocator nunber.

(c) The notice of liability shall contain information advising the
person charged of the manner and the tine in which he or she nmay contest
the liability alleged in the notice. Such notice of liability shall also
contain a warning to advise the person charged that failure to contest
in the manner and tine provided shall be deened an adm ssion of liabil-
ity and that a default judgnent may be entered thereon.

d) The notice of liability shall be prepared and nailed by the agenc
or _agencies designated by the city of New York, or any other entity
authorized by such city to prepare and mail such notification of
violation.

(e) Adjudication of the liability inposed upon owners by this section
shall be by the New York city parking violations bureau. Such parking
violations bureau shall have jurisdiction over the program established
by this section. Adj udi cation of notices of liability issued pursuant
to this section shall be subject to the sanme provisions of article two-B
of this chapter relating to adjudication of parking violations and to
rules pronmulgated by the New York city parking violations bureau rel at-
ing to the adjudication of such notices of liability, except that the
term "notice of violation" as defined in paragraph f of subdivision one
of section two hundred thirty-nine of this chapter shall not include a
notice of liability issued pursuant to this section

8. If an owner of a vehicle receives a notice of liability pursuant to
this section for any tine period during which such vehicle was reported
to the police departnent as having been stolen, it shall be a wvalid
defense to an allegation of liability for a violation of the weigh in
notion systemprogramthat the vehicle had been reported to the police
as stolen prior to the tinme the violation occurred and had not been
recovered by such tine. For purposes of asserting the defense provided
by this subdivision it shall be sufficient that a certified copy of the

police report on the stolen vehicle be sent by first class mail to the
parking violations bureau of such city.
9. If the city of New York adopts a denonstration program pursuant to

subdi vision two of this section it shall conduct a study and post on the
New York city departnent of transportation website an annual report on
the results of the wuse of weigh in notion systens on or about June
first, two thousand twenty-three and on the sane date in each succeeding
year in which the denpnstration programis operable. Such report shal
incl ude:

(a) the locations where and dates when weigh in nption systens were
used;

(b) the total nunmber of trucks weighed and the nunber of violations
recorded in accordance with the weigh in notion system program in the
aggregate on a daily, weekly and nonthly basis;

(c) the nunber of violations recorded wthin the weigh in notion
system program that were either ten percent above the gross vehicle
weight or twenty percent above the axle weight;
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(d) the total nunber of notices of liability issued for violations
recorded by weigh in notion systens;

(e) the nunber of fines and total ampunt of fines paid after the first
notice liability issued for violations recorded by weigh in notion
syst ens;

(f) the nunmber of violations adjudicated and the results of such adju-
dications including breakdowns of dispositions made for violations
recorded by weigh in notion systens;

(g0 the total anmount of revenue realized by the city of New York in
connection with the program

(h) the expenses incurred by the city of New York in connection wth
the program

(i) the quality of the adjudication process and its results; and

(j) the total capital anpbunt spent on repair or reconstruction of
interstate route 278 in Kings county and the total capital anpbunt spent
on_ repair or reconstruction of interstate route 278 specifically from
the vicinity of Atlantic avenue to the vicinity of Sands street in Kings
county.

8 2. Section 237 of the vehicle and traffic law is anended by adding a
new subdi vision 17 to read as foll ows:

17. To adjudicate the liability of owners for violations of section
three hundred eighty-five of this chapter and applicable rules of the
departnent of transportation of the city of New York in accordance with
section three hundred eighty-five-a of this chapter, and to have juris-
diction over the program established pursuant to such section.

8 3. Subdivision 2 of section 87 of the public officers |aw is anended
by adding a new paragraph (r) to read as foll ows:

(r) are photographs, nicrophotographs, videotape or other recorded
imges or data prepared under authority of section three hundred eight-
y-five-a of the vehicle and traffic | aw

8 4. The New York city departnent of transportation shall: (i) prior
to inplenenting a weigh in notion system program as authorized by
section 385-a of the vehicle and traffic |aw, as added by section one of
this act, communicate to the public the plan for vehicle weight
restrictions so as to naximze awareness of such program (ii) for 90
days after the effective date of section 385-a of the vehicle and traf-
fic law, as added by section one of this act, in lieu of issuing notices
of liability pursuant to such section 385-a, send by first class mail
to persons found in violation of such section, notice of this law and
that the vehicle owned by the person receiving such notice has been
found to be in violation of such section, together with a warning that
further violations may result in the issuance of a notice of liability
pursuant to such section 385-a; and (iii) take such neasures as are
necessary to inplenent such programprior to its inplenmentation, includ-
ing promul gating any rules and regul ati ons necessary for the inpl ementa-
tion of this act.

8§ 5. (a) This act shall take effect inmediately and shall expire and
be deened repealed three years after the first notice of liability
i ssued for violations recorded by weigh in notion systens; provided that
the New York city departnent of transportation shall notify the |egisla-
tive bill drafting comi ssion upon the issuance of the first notice of
liability for violations recorded by a weigh in notion systemin accord-
ance with section 385-a of the vehicle and traffic law, as added by
section one of this act, in order that the comi ssion nmay maintain an
accurate and tinely effective data base of the official text of the |aws
of the state of New York in furtherance of effecting the provisions of
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section 44 of the legislative |aw and section 70-b of the public offi-
cers |aw.

(b) Notwithstanding the expiration and repeal of this act, any notices
of liability issued pursuant to section three hundred eighty-five-a of
the vehicle and traffic |aw, as added by section one of this act, prior
to the expiration date of this act may be adjudicated after such expira-
tion date.



