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AN ACT to anend the state finance |aw and the general nunicipal law, in
relation to paynment in construction contracts

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 139-f of the state finance | aw, as
anended by a chapter of the laws of 2020, anending the state finance |aw
and the general nmunicipal law relating to paynent in construction
contracts, as proposed in legislative bills nunbers S. 7664 and A. 9117,
is anended to read as foll ows:

1. Paynent by public owners to contractors. The contractor shall peri-
odically, in accordance wth the terms of the contract, subnit to the
public owner and/or his agent a requisition for a progress paynent for
the work performed and/or materials furnished to the date of the requi-
sition, |less any anount previously paid to the contractor. The public
owner shall in accordance wth the terns of the contract approve and
pronptly pay the requisition for the progress paynment |ess an anount
necessary to satisfy any clains, liens or judgnents against the contrac-
tor which have not been suitably discharged and | ess any retai ned anmount
as hereafter described. The public owner shall retain not nore than five
per centum of each progress paynent to the contractor except that the
public owner may retain in excess of five per centumbut not nore than
ten per centum of each progress paynent to the contractor provided that
there are no requirenents by the public owner for the contractor to
provide a performance bond and a |abor and material bond both in the
full amount of the contract. The public owner shall pay, upon requisi-
tion from the contractor, for materials pertinent to the project which
have been delivered to the site or off-site by the contractor and/or
subcontractor and suitably stored and secured as required by the public
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owner and the contractor provided, the public owner nmay limt such
paynent to materials in short and/or critical supply and materials
specially fabricated for the project each as defined in the contract.
When the work or major portions thereof as contenplated by the terns of

the contract [bas—eached—substantial—completionwhi-ch—forthe purpeses
, ) on—sl . I : .

j ] are substan-
tially conpleted, the contractor shall submt to the public owner and/or
his agent a requisition for paynent of the remaining anbunt of the
contract bal ance. Upon receipt of such requisition the public owner

shall approve and pronptly pay the remaining anmount of the contract
bal ance less two tinmes the value of any remaining itens to be conpleted
and an anount necessary to satisfy any clains, liens or judgnents

agai nst the contractor which have not been suitably discharged. As the
remaining items of work are satisfactorily conpleted or corrected, the
public owner shall pronmptly pay, upon receipt of a requisition, for
these remaining itenms |ess an anpbunt necessary to satisfy any clains,
liens or judgnents against the contractor which have not been suitably
di scharged. Any clains, liens and judgnents referred to in this section
shall pertain to the project and shall be filed in accordance wth the
terns of the applicable contract and/or applicable |aws.

8 2. Subdivision 1-a of section 139-f of the state finance [ aw, as
added by a chapter of the laws of 2020, anending the state finance |aw
and the general nmunicipal law relating to paynent in construction
contracts, as proposed in legislative bills nunbers S.7664 and A 9117,
is amended to read as follows:

1-a. Not later than forty-five business days after the date when the
proj ect has reached substantial conpletion, as such termis defined in
the contract or as it is contenplated by the terns of the contract, the

public owner shall submit to the contractor a witten Ilist describing
all remaining items to be conpleted by the contractor. Not later than
[ seven—calendar]| five business days after receiving a witten |[ist
describing all remaining items to be conpleted by the contractor, the

contractor shall submt to each subcontractor fromwhom the contractor
is wthholding retainage a witten list of all remaining itens required
to be conpleted by the subcontractor. Such list my include itens in
addition to those itens on the public owner's I|ist.

8§ 3. Subdivision 1 of section 106-b of the general nunicipal |aw, as
anended by a chapter of the laws of 2020, anending the state finance |aw
and the general nunicipal law relating to paynent in construction
contracts, as proposed in legislative bills nunbers S. 7664 and A 9117,
is amended to read as follows:

1. Paynent by public owners to contractors. (a) The contractor shal
periodically, in accordance wth the ternms of the contract, submt to
the public owner and/or his agent a requisition for a progress paynent
for the work performed and/or materials furnished to the date of the
requisition |l ess any amount previously paid to the contractor. The

public owner shall in accordance with the terns of the contract approve
and pronptly pay the requisition for the progress paynment |ess an anpunt
necessary to satisfy any clains, liens or judgnents against the contrac-

tor which have not been suitably discharged and | ess any retai ned anount
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as hereafter described. The public owner shall retain not nore than five
per centum of each progress paynent to the contractor except that the
public owner may retain in excess of five per centum but not nore than
ten per centum of each progress paynent to the contractor provided that
there are no requirenents by the public owner for the contractor to
provide a performance bond and a |abor and material bond both in the
full amount of the contract. The public owner shall pay, upon requisi-
tion from the contractor, for materials pertinent to the project which
have been delivered to the site or off-site by the contractor and/or
subcontractor and suitably stored and secured as required by the public
owner and the contractor provided, the public owner nmay limt such
payment to materials in short and/or critical supply and materials
specially fabricated for the project each as defined in the contract.
When the work or nmmjor portions thereof as contenplated by the terms of

the contract [bas—+reached substantial conpletionwhich —for the purposes

Hs—ntended—use] a substantially conpleted, the contractor shal
submt to the public owner and/or his agent a requisition for paynment of
the remaining anount of the contract bal ance. Upon recei pt of such

requi sition the public owner shall approve and pronptly pay the remain-
ing anmpunt of the contract balance less two tines the value of any
remaining items to be conpleted and an anbunt necessary to satisfy any
clainms, liens or judgnents against the contractor which have not been
suitably discharged. As the remaining itens of work are satisfactorily
conmpleted or <corrected, the public owner shall pronptly pay, upon
receipt of a requisition, for these itens | ess an anount necessary to
satisfy any clains, liens or judgnments against the contractor which have
not been suitably discharged. Any clains, |iens and judgnents referred
toin this section shall pertain to the project and shall be filed in
accordance with the ternms of the applicable contract and/or applicable
| aws. Where the public owner is other than the city of New York, the
term "pronptly pay" shall nmean paynent within thirty days, excluding
| egal holidays, of receipt of the requisition unless such requisition is
not approvable in accordance with the terns of the contract. Notwith-
standi ng the foregoing, where the public owner is other than the city of
New York and is a nunicipal corporation which requires an elected offi-
cial to approve progress paynents, "pronptly pay" shall nean paynent
within forty-five days, excluding I|egal holidays, of receipt of the
requi sition unless such requisition is not approvable in accordance wth
the terns of the contract.

(b) Not later than forty-five business days after the date when the
project has reached substantial conpletion, as such termis defined in
the contract or as it is contenplated by the terns of the contract, the
public owner shall submit to the contractor a witten |ist describing
all renmaining itens to be conpleted by the contractor. Not later than
[ seven—ecalendar] five business days after receiving a witten |ist
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describing all remaining itens to be conpleted by the contractor, the
contractor shall submt to each subcontractor from whomthe contractor
is withholding retainage a witten list of all remaining itens required
to be conpleted by the subcontractor. Such list may include itens in
addition to those itens on the public owner's |ist.

(c) Each public owner other than the city of New York which is
required to nmake a paynent from public funds pursuant to a contract and
whi ch does not meke such contract paynent by the required paynent date
shall rmake an interest paynent to the contractor on the amount of the
contract paynment which is due unless failure to nake such contract
paynment is the result of a lien, attachnment, or other |egal process
agai nst the noney due said contractor, or wunless the amount of the
i nterest paynent as conmputed in accordance with the provisions set forth
hereinafter is less than ten dollars. Interest paynents on anounts due
to a contractor pursuant to this paragraph shall be paid to the contrac-
tor for the period beginning on the day after the required paynent date
and ending on the paynent date for those paynents required according to
this section and shall be paid at the rate of interest in effect on the
date when the interest payment is nmade. Notwi thstanding any ot her
provision of law to the contrary, interest shall be conputed at the rate
equal to the overpaynent rate set by the conmissioner of taxation and
finance pursuant to subsection (e) of section one thousand ninety-six of
the tax law. A pro rata share of such interest shall be paid by the
contractor or subcontractor, as the case may be, to subcontractors and
materialmen in a proportion equal to the percentage of their pro rata
share of the contract payment. Such pro rata share of interest shall be
due to such subcontractors and material men only for those paynments which
are not paid to such subcontractors and naterial men prior to the date
upon whi ch interest begins to accrue between the public owner and the
contractor. Such pro rata shares of interest shall be conputed daily
until such paynments are made to the subcontractors and nmateri al nen.

(d) For projects of a public owner other than the city of New York, if
state funds directly related to and which have been budgeted for the
construction of the project for which the paynent is due have not been
received prior to the expiration of the thirty or forty-five days speci-
fied in paragraph (a) of this subdivision, the interest provided for in
paragraph (c) of this subdivision shall not begin to accrue and paynent
shall not be due, until ten days after receipt of the state funds. Noth-
ing in this paragraph shall prevent the public owner fromapproving the
requisition, subject to receipt of the state funds. State funds shal
mean noni es provided to the public owner by the state, its officers,
boards, departments, conmi ssions, or a public authority and public bene-
fit corporation, a mgjority of the menbers of which have been appointed
by the governor or who serve as nenbers by virtue of holding a civil
office of the state, or a conbination thereof.

8 4. This act shall take effect on the sanme date and in the sane
manner as a chapter of the |aws of 2020, anmending the state finance |aw
and the general municipal law relating to paynent in construction

contracts, as proposed in legislative bills nunbers S.7664 and A 9117,
t akes effect.



